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IN THE SUPREME COURT OF THE STATE OF MARSHALL

OCTOBER TERM 2001

ALLEN SANDERS,

      Petitioner,

v.

MARSHALL MANATEES, INC.,







Respondent.

ON LEAVE TO APPEAL FROM THE 

FIRST DISTRICT COURT OF APPEALS OF THE STATE OF MARSHALL

BRIEF FOR THE PETITIONER

OPINIONS AND JUDGMENTS BELOW

The order of the Madison County Circuit Court granting Respondent’s Motion for Summary Judgment is unreported.  

The opinion and order of the First District Court of Appeals (No. 2001-CV-0901) is likewise unreported but is contained in the Record on Appeal. (R. at 2-14).

STATEMENT OF JURISDICTION


The Statement of Jurisdiction is omitted in accordance with §1020(2) of the Rules for the Twentieth Annual John Marshall Law School Moot Court Competition in Information Technology and Privacy Law.

STATUTORY PROVISIONS

The following statutory provisions are relevant to the determination of this action: Marshall Revised Code §§ 652 (C) and (E), and are attached in Appendix A.

STATEMENT OF THE CASE

A.
SUMMARY OF THE FACTS


The Marshall Manatees are a privately owned professional basketball team that operates out of the State of Marshall. (R. at 3-4).  As part of its business operations, the Manatees started a community service project geared toward the problem of abducted children called “Manatees Care.” (R. at 4).  The goal of this project, in part, is to serve as a public relations vehicle for the Manatees by raising public awareness of missing children and raising funds to support charities that provide services in those endeavors.  (R. at 4). 

One of the beneficiaries of “Manatees Care” is an independent charity named Find Lost Kids Foundation, (hereinafter “FLK”), that assists in locating missing and abducted children.  (R. at 4). To assist in its charitable cause, the FLK maintains an extensive web site that features information about the organization and resources for finding lost and abducted children.  (R. at 5).  One of these resources is a searchable database of photographs of abducted children and their alleged abductors.  (R. at 5).  These digital photos are obtained from a variety of sources including family and friends of the missing children, public and private schools, law enforcement agencies, children’s charities, and religious groups. (R. at 5).  

In an effort to promote the “Manatees Care” project, the Manatees provide many different marketing tools to publicize its affiliation with the FLK.  These items include placards in buses and trains, billboards throughout Marshall City, and posters throughout the Marshall Center, which is where the Manatees play its home games.  (R. at 3, 5).  Each of the advertisements contains the logos of the Manatees and the FLK. (R. at 5).  In addition, the Manatees’ home web site prominently displays information about the “Manatees Care” project and provides hyperlinks to the web site of FLK. (R. at 5).

Along with the above advertisements, the Marshall Manatees also uses its customer database to assist FLK in locating abducted children and their alleged abductors.  (R. at 6).  As a patron of a Manatees game enters the Marshall Center, his or her ticket is inserted into an automated turnstile ticket reader, where an imprinted bar code on the ticket is scanned.  (R. at 6). While the bar code is being processed, a security camera photographs the patron’s face and the photograph, along with the information contained in the bar code, is stored into the Manatees customer service database.  (R. at 6).   Although the Manatees utilize this database for a variety of internal functions, the Manatees also license the database to external entities such as local law enforcement and national marketing companies.  (R. at 6).  In addition, the Manatees utilize their customer database as part of the “Manatees Care” service project by running comparisons of the photographs in its customer database against FLK’s online database utilizing a comparison technology called facial recognition technology.  (R. at 6).  This software converts the photograph taken of the patron into a digital file that is then tagged with measurable points of the physical features of the patron’s face.  (R. at 7).  These measuring points are then compared against the digital photographs in the FLK database to find similar measuring points between photographs.  (R. at 7).   This technology allows the Marshall Manatees to compare the entire crowd at any given event with the FLK database in less time then it would take to complete one quarter of the basketball game.  (R. at 8).   

On January 23, 2001, Allen Sanders, entered the Marshall Center with a ticket for a Manatees’ game that he had purchased online with his credit card one month prior.  (R. at 3).  The ticket had the imprinted bar code along with language in small type on the back.  (R. at 3 – 4).  This language stated, in part, that the “[h]older of this ticket voluntarily assumes all risks and danger incidental to the game or event for which this ticked is issued”, and that the “[h]older grants permission to organization sponsoring the game or event for which this ticket is issued to utilize the holder’s image or likeness in connection with any video or other transmission or reproduction of the event for which this ticket relates.” (R. at 4).  As Mr. Sanders inserted his ticket into the turnstile, the information from his bar code was scanned and a photograph of his face was taken. (R. at 8).  The photograph was then processed through the facial recognition software and a match was made to a photograph in the FLK database within one hour.  (R. at 8).   Upon finding the match, the Manatees’ community service project director immediately notified the Manatees’ Public Relations Department and FLK. (R. at 8).

Although Allan Sanders’ photograph was in the FLK database, Mr. Sanders has never been convicted of kidnapping any child.  (R. at 9).  Unfortunately for Mr. Sanders, he was married to a woman who, unbeknown to him, abducted her children from their custodial father. (R. at 9). Upon learning of his estranged wife’s criminal acts, Mr. Sanders immediately contacted the children’s father and has not spoken to his wife since.  (R. at 10).

However, three days following the game, the Manatees erected a billboard on one of the three major interstate highways leading into Marshall City with the photographs of Mr. Sanders from the FLK database and the Manatees’ customer service database separated the Manatees’ mascot.  (R. at 8-9).  Above the photographs of Allan Sanders was a statement that read “5200 KIDS WERE ABDUCTED LAST YEAR – HAVE YOU SEEN THIS MAN?” (R. at 9).  Underneath the photographs the words “MARSHALL’S MANATEES CARE ABOUT CHILDREN.”  (R. at 9).  The statement continued by stating that if anyone should see Mr. Sanders they should contact the “Manatees Care” program or visit the Marshall Manatees’ web site.  (R. at 9).  Finally, in the corner of the billboard, a statement read “SPONSORED BY MANATEES CARE – A COMMUNITY SERVICE PROJECT OF THE MARSHALL MANATEES.”  (R. at 9).   

As a result of being publicly accused as a child abductor, Allan Sanders has received threatening notes, phone calls and has been ostracized by his community.  (R. at 10).  In addition, as the owner of a prominent advertising agency, he has lost clients who have stated that they refuse to work with a child abductor.  (R. at 10).   The loss of his reputation and the damage to his business as a result of these false accusations has caused Mr. Sanders deep emotional disturbance and distress.
B. SUMMARY OF THE PROCEEDINGS

Petitioner sued the Marshall Manatees, Inc., in the Madison County Circuit Court, case number MCV-01-1040, for the statutory claims of false light invasion of privacy and the invasion of privacy for appropriation of name and likeness.  (R. at 2).  The Defendant, Marshall Manatees, Inc., filed a motion for summary judgment on both counts.  (R. at 3).  The Circuit Court granted the motion on both claims on the grounds that there were no genuine issues as to any material fact, and the Defendant was entitled to a judgment as a matter of law. (R. at 2).


Allen Sanders then appealed the Circuit Court’s ruling to the First District Court of Appeals on two separate assignments of error.  (R. at 3).  First, Mr. Sanders argued that the Circuit Court erred in granting summary judgment of his claim that the Defendant invaded his privacy by placing him in a false light.  (R. at 3). Second, Mr. Sanders argued that the Circuit Court erred in granting summary judgment on his claim that the Defendant misappropriated his likeness for commercial purposes.  (R. at 3).  The Court of Appeals affirmed the Circuit Court’s holding and affirmed summary judgment in favor of the Defendant. (R. at 3).


On the first count of invasion of false light privacy, the Court of Appeals found that the Defendant had no knowledge as to the falsity of the publicized matter.  (R. at 11). Additionally, the Court of Appeals did not find any evidence that suggested the Defendant acted in reckless disregard, or “with malice,” when it captured Mr. Sanders’ photograph, when it compared the photograph with those stored in the Find Lost Kids Foundation database, or when it posted Mr. Sanders' image on the billboard.  (R. at 11-12).  Finally, the Court declined to find that the message posted by the Defendant on its billboard labeled Mr. Sanders as a child abductor and was not a message that a reasonable person would find highly offensive.  (R. at 12).  Based upon these findings, the Court of Appeals ruled that Mr. Sanders did not establish the necessary elements for his claim of false light invasion of privacy.  (R. at 12).


As to Mr. Sanders’ second claim for misappropriation of his likeness, the Court of Appeals found that because Mr. Sanders voluntarily entered the Manatees’ Marshall Center, where cameras and other imaging equipment were in plain view, he could not have reasonably expected to be on the premises without the likelihood that his image might be recorded .  (R. at 13).  Further, the Court rejected Mr. Sanders claim that the Defendant acted without his permission.  (R. at 13).  The Court of Appeals found that for an exculpatory contract clause to be valid, it must be clear and understandable, and must relate to an interest that a knowledgeable party would know could be contract away.  (R. at 13).  The Court further stated that such a contract is to be strictly construed against the drafter and is only enforceable where the intent of the waiver is clear and unambiguous.  (R. at 13).  However, applying these standards, the Court of Appeals found that the Defendant secured the necessary consent to photograph Mr. Sanders and to utilize his image.  (R. at 14).  This ruling was based upon the Court’s determination that the language in the assumption of risk clause, and the licensing agreement found within the adhesion contract, were clear, understandable and unambiguous. (R. at 14).   Based upon these findings, the Court of Appeals held that the Mr. Sanders had consented to the appropriation.  (R. at 12).


On August 1, 2001, this Court granted Petitioner’s leave to appeal the decision of the First District Court of Appeals, affirming the Madison Court Circuit Court’s ruling in favor of the Defendant, on the issues of whether the Circuit Court erred in granting the motion for summary judgment on Mr. Sanders’ claims of false light invasion of privacy and invasion of privacy by appropriation of name or likeness.  (R. at 15-16).

SUMMARY OF THE ARGUMENT

I.


The District Court of Appeals erred in granting summary judgment in this case because there are genuine issues of material fact that require resolution at trial.  The court was incorrect when it stated that the Manatees’ billboard did not label Mr. Sanders as a child abductor.  The clear inference from the language on the billboard is that Mr. Sanders was someone the public should report for the crime of kidnapping.  Furthermore, the false insinuation that someone is a child abductor would be highly offensive to any reasonable person.  The record unequivocally indicates that Mr. Sanders has never been convicted of kidnapping and that he had nothing to do with the incident that relates to the storage of his image in the Find Lost Kids Foundation (“FLK”) database.  Although the question of what would be highly offensive to a reasonable person is always one for the trier-of-fact to determine, Mr. Sanders has been unjustly denied the opportunity to prove his case before a jury by the lower courts.  

The Court of Appeals was also incorrect when it found that there was no evidence in the record that the Marshall Manatees acted in reckless disregard of the truth in capturing Mr. Sanders’ photo, comparing it to the FLK database, or posting it on the specially erected billboard.  Indeed, there is evidence which supports a finding of recklessness in that the Manatees automatically compared Mr. Sanders’ image to the database without the slightest cursory check into the accuracy of the information contained therein.  Working closely with the Find Lost Kids Foundation, the Manatees knew that the FLK database contained information reported by family and friends of abducted children on mere suspicion, rather than from law enforcement agencies exclusively.  Nonetheless, the Manatees erected a distinctive billboard on one of the three busiest highways in the city that contained the message that the Manatees “care” about abducted children, and implicitly about hunting down Mr. Sanders, whose picture covered the massive billboard.  Though the project between the Manatees and FLK is intended to “raise awareness of the problem of child abduction,” posting false information is counterproductive to that stated goal.  It only serves to invade the privacy of those wrongfully accused, and thus portrays them in a false light before the public.  

Although there is certainly precedent that suggests private plaintiffs, like Mr. Sanders, should not have to prove actual malice in order to recover for false light invasion of privacy, the Marshall statute specifically requires a showing that the defendant acted in reckless disregard of the truth.  At the very least, the record demonstrates that there is indeed a genuine issue of material fact as to whether the Manatees acted with reckless disregard concerning Mr. Sanders.  The question is therefore one ideally suited for the jury, not for the court to dispose of without justice to Mr. Sanders.

The Manatees rely on the defense of consent, but its argument is misplaced. The standard waiver language on the ticket was far exceeded by posting Mr. Sanders’ picture on the billboard.  Both the scope of the consent was exceeded by the Manatees’ actions, and the extent of the harm to be expected by the invasion of Mr. Sanders’ privacy interest.  Furthermore, though the Manatees may attempt to rely on the defense of public interest, such a defense is only suited for media defendants, which the Defendant is not.  Even if the defense is allowed, Mr. Sanders should be given the opportunity to show actual malice in a trial setting, which he could likely demonstrate based on the egregious behavior of the Marshall Manatees in publicizing the false information about him.  The matter should be remanded for adjudication of these material issues in a full and fair jury trial.      

II.


The District Court of Appeals also erred when they granted summary judgment for the Defendant Marshall Manatees on Allen Sanders’ second claim of invasion of his right of privacy by misappropriation of his likeness.  Two genuine issues of material fact still remain to be decided in a full and fair adjudication on the merits of Mr. Sanders’ claims.   Therefore, summary judgment was an inappropriate remedy in this case.

First, the Defendant intentionally posted two pictures of Mr. Sanders on an advertisement for the purpose of its own financial gain.  This advertisement takes the form of a billboard, which the Defendant erected on one of three major interstate highways leading into Marshall City.  While the billboard was constructed under the guise of a community service announcement for the “Manatees Care” program, the billboard is in fact designed to attract customer attention to the Manatees’ basketball operations.  This is evidenced by the use of the Manatees’ mascot placed between Mr. Sanders’ images, the direction of interested persons to the Manatees’ website and telephone numbers, and the calculated placement of phrases and pictures on the billboard.  Taken together, the evidence suggests that this was done for the commercial benefit of the Defendant.


Second, the Defendant exceeded the scope of the revocable license that Mr. Sanders granted it when he purchased and used a ticket to one of Defendant’s sporting events.  A waiver, printed in small-print on the back of Mr. Sanders’ ticket, granted Defendant the ability to use Mr. Sanders’ image in association with any reproduction or re-broadcast of the basketball game that he attended on January 23, 2001.  That evening, as Mr. Sanders entered the confines of the Marshall Center, his picture was captured by the advanced security system installed within the facility.  Defendant proceeded to utilize that picture on the billboard it erected just three days later to promote its basketball operations.  With this action, the Defendant exceeded the scope of the revocable license because the publication of Mr. Sanders’ image was not related to any reproduction or re-broadcast of the Manatees’ January 23rd game.


For these reasons, genuine issues of material fact still remain in the action brought by Mr. Sanders against the Defendant Marshall Manatees.  Mr. Sanders now asks this Honorable Court for a reversal of the lower court’s grant of summary judgment for the Defendant as well as a remand of this case for a trial on the merits. 

ARGUMENT

I.
THE DISTRICT COURT OF APPEALS ERRED IN GRANTING SUMMARY JUDGMENT FOR THE DEFENDANT ON ALLEN SANDERS’ CLAIM OF FALSE LIGHT INVASION OF PRIVACY BECAUSE PUBLICIZING AN INFERENCE THAT MR. SANDERS IS A CHILD ABDUCTOR IS A MESSAGE THAT A REASONABLE PERSON WOULD FIND HIGHLY OFFENSIVE, AND THERE IS EVIDENCE TO SUGGEST THE MARSHALL MANATEES ACTED WITH RECKLESS DISREGARD FOR THE TRUTH IN COMPARING MR. SANDERS’ PHOTO TO THOSE STORED IN THE FIND LOST KIDS FOUNDATION DATABASE, WHICH REPRESENT GENUINE ISSUES OF MATERIAL FACT.

This case involves a principle of law, first recognized by Samuel D. Warren and Louis D. Brandeis, that the right to enjoy life, inherent in every American citizen, includes the right to be let alone. Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890).  In their highly influential article, now more than a century old, the two authors proclaimed views as true now as they were then.  “Modern enterprise and invention have, through invasions upon [one’s] privacy, subjected [anyone injured in this way] to mental pain and distress far greater than could be inflicted by mere bodily injury.” Warren & Brandeis, supra, at 196.  The law protects privacy from the “too enterprising press, the photographer, or the possessor of another modern device for recording.” Id. at 206.  In this case, the Marshall Manatees have been “too enterprising” in its utilization of the database compiled by the Find Lost Kids Foundation (“FLK”) and the intrusive technology called “facial recognition technology” which, as used by the Manatees, strips individuals of their right to be let alone. (R. at 4, 6, 8); see, e.g., Ross Kerber, Face-Recognition Software Spurs Privacy Fears, B. Globe, Aug. 20, 2001, at C1; Jonathon King, Our Sense of Security Shaken After Confronting Terrorism Like Never Before, How Much Freedom Are We Really Willing to Give Up to Feel Safe Again?, Sun-Sentinel, Sept. 16, 2001, at 4A.  As distinct from defamation, which addresses damage to the plaintiff’s reputation by contempt and hatred in the estimation of his “fellows,” privacy causes of action relate to the estimate of the plaintiff’s self and the perception of his own feelings, which would not form an essential element in the defamation action. Warren & Brandeis, supra, at 197; see also Edward J. Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, 39 N.Y.U. L. Rev. 962, 968 (1964) (explaining that damage to the plaintiff’s personal feelings are at the heart of false light cases and privacy actions generally).  The right to privacy entitles the individual to decide whether “that which is his shall be given to the public.” Warren & Brandeis, supra, at 199.  No one else has the right to publish an individual’s “productions” in any form, without the individual’s valid consent. Id.  Although there is no such thing as a false idea under the First Amendment to the Constitution, neither the intentional lie, nor the careless error materially advances society’s interest in uninhibited, open debate on public issues, and thus neither have constitutional value. See New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).


The State of Marshall has affirmatively recognized the right to privacy illustrated in the Warren and Brandeis article, as have many other states, in accordance with the Restatement (Second) of Torts. See Restatement (Second) of Torts § 652A (1977) [hereinafter Restatement]; see also Willam L. Prosser, Privacy, 48 Cal. L. Rev. 383, 389-407 (1960) (outlining the four recognized torts derived from the right to privacy: intrusion upon seclusion, misappropriation of name or likeness, publicity of private fact, and false light invasion of privacy).  The Marshall statute for false light invasion of privacy is found at Marshall Revised Code § 652(E), and the code section for misappropriation of name and likeness is found at § 652(C).  Both of these code provisions are applicable to this matter.          


The right to privacy is certainly implicated in the facts contained in the record.  In this case, the Appellant, Allen Sanders, had a simple desire: to enjoy a professional basketball game in his spare time on the evening of January 23, 2001. (R. at 3).  He bought his ticket for the game in advance, and went through the normal procedure of inserting his ticket into a reader and having his picture taken upon entering the Marshall Center. (R. at 6, 8).  Mr. Sanders implicitly contemplated such procedures in deciding to attend the game, but what he could not fathom, was that the Marshall Manatees would be employing a new, invasive technology that allowed it to compare his picture to a database of people labeled as abductors without having been convicted of any crime. (R. at 8-9).  Even more incomprehensible for Mr. Sanders, as he sat watching the game, was that his picture was about to be plastered on one of the busiest highways in the city, three days later, below a message that insinuated he was a known child abductor and a wanted criminal. (R. at 9).  Based on this conduct therefore, Mr. Sanders contends that the Marshall Manatees violated his right to privacy.     

In addition to the right to privacy, the other overriding principle in this case is determining when summary judgment is an appropriate remedy for a party, and whether summary judgment was appropriately granted in this case.  The Marshall statute on summary judgment, worded exactly as the Federal Rule of Civil Procedure 56(c), states that the trial court must decide if the evidence demonstrates that there is “no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law.” Marshall R. Civ. P. § 56(c).  The reviewing court also applies this test. (R. at 2).  In utilizing this rule, the court will allow a motion for summary judgment if the nonmoving party does not produce enough evidence to permit a reasonable trier-of-fact to find for the nonmoving party on any element essential to its claim. Milton v. Van Dorn Co., 961 F.2d 965, 969 (1st Cir. 1992).  The party with the burden of proof must produce more than a “scintilla of evidence” on each element essential to its claim, thus affording a jury a non-conjectural basis for concluding that the fact to be inferred is more probable than not. Malave-Felix v. Volvo Car Corp., 946 F.2d 967, 970-71 (1st Cir. 1991); see also 11 James Wm. Moore, Moore’s Federal Practice § 56.11[1][b] (3d ed. 1997).  Inferences drawn from the facts must be viewed in the light most favorable to the party opposing the motion. See, e.g., Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970).  The moving party bears the burden of showing absence of a material fact issue and doubt will be resolved in favor of the nonmoving party. D.L. Auld Co. v. Chroma Graphics Corp., 714 F.2d 1144, 1146 (Fed. Cir. 1983).  Summary judgment may not be granted when material issues of fact requiring trial to resolve them are present. Id.  An issue of fact is “material” if it is a legal element of the claim, as identified by the substantive law governing the case, such that its presence or absence might affect the outcome of the suit. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  It is “genuine” if the record, taken as a whole, could lead a rational trier-of-fact to find for the nonmoving party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  Moreover, the existence of one genuine issue of material fact is sufficient to preclude summary judgment on all issues. E.g., Albert v. Brownwell, 219 F.2d 602, 605 (9th Cir. 1954); No Oilport! v. Carter, 520 F. Supp. 334, 372 (W.D. Wash. 1981).    

The policy consideration behind the rule is that an improvident grant may deny a party a chance to prove a worthy case. Auld, 714 F.2d at 1146.  This consideration is particularly relevant in this case, because if the summary judgment decision is upheld, Allen Sanders’ injury to his emotional well-being and self-worth will go uncompensated, and the behavior of the Marshall Manatees, causing this injury, will go undeterred.  See generally Prosser and Keeton on the Law of Torts 4-6 (W. Page Keeton et al. eds., 5th ed. 1984) (explaining the compensation and deterrence principles of tort law).  There is no indication in the record that either the Circuit Court or the District Court of Appeals viewed the Defendant’s motion for summary judgment in a light most favorable to the Plaintiff.  Furthermore, there are genuine issues of material fact as to whether the false light in which Mr. Sanders was placed would be highly offensive to a reasonable person, (R. at 12), whether the Manatees acted with reckless disregard for the truth in failing to check the inaccuracy of the FLK database before erecting the billboard in question, (R. at 11), and whether Mr. Sanders consented to the use of his image on the billboard. (R. at 14).  Consequently, the allowance of the motion for summary judgment was improper, and Mr. Sanders therefore respectfully moves this Honorable Court to reverse the decision of the District Court of Appeals and remand for adjudication on the merits of his claim.  The standard of review for a motion for summary judgment is de novo. United States v. Diebold, 369 U.S. 654, 655 (1962).                                      


A. 
The Record Shows That Allen Sanders Did Establish The Necessary Elements For His Claim Of False Light Invasion Of Privacy, And Therefore, The Defendant’s Motion For Summary Judgment Should Not Have Been Granted By The District Court On This Issue.

The Marshall Revised Code sets out clear requirements that must be met in order to establish a claim for false light invasion of privacy. Marshall Rev. Code § 652(E).  To maintain a claim for invasion of privacy on this theory in the State of Marshall, the plaintiff has to show that the defendant has placed a matter concerning the plaintiff before the public in a false light that would be “highly offensive to a reasonable person.” Id.  The plaintiff also has to show that the defendant either had knowledge of the falsity of the information that was placed before the public, or that the defendant acted in “reckless disregard as to the falsity of the publicized matter.” Id.  Contrary to the finding of the Court of Appeals, there is an indication in the record that Allen Sanders did establish the necessary elements for a false light invasion of privacy claim.  Specifically, the record indicates that the Marshall Manatees acted in reckless disregard as to the falsity of the information contained in the FLK database in that it failed to make even a preliminary or cursory check of the accuracy of the information contained in the database before erecting a billboard with the inference that Mr. Sanders is a child abductor. (R. at 8-9).  Furthermore, the only rational inference to be drawn from the billboard, that Mr. Sanders is a child abductor, is one that a reasonable person would find highly offensive. See, e.g., Brown v. Hearst Corp., 862 F. Supp. 622, 629 (D. Mass. 1994), aff’d, 54 F.3d 21, 23 (1st Cir. 1995) (noting that an insinuation may be as actionable as a direct statement). 

1.   The Manatees gave publicity to an insinuation that placed Allen Sanders in a false light by erecting a billboard that erroneously suggested Mr. Sanders was a child abductor.

The record in this case demonstrates that the Marshall Manatees placed false information about Allen Sanders before the public. See, e.g., Pruitt v. Chow, 742 F.2d 1104, 1109 (7th Cir. 1984) (applying Illinois law and recognizing that publication is an essential ingredient of a false light claim).  Allen Sanders unsuspectingly entered the Marshall Center on January 23, 2001, to watch a professional basketball game. (R. at 8).  He was photographed upon entering the game, and his image was automatically compared to those in FLK’s database of abducted children and their alleged abductors. (R. at 5, 8).  After discovering a match between one of the persons in the database and Mr. Sanders, the Marshall Manatees erected a billboard on one of the three major interstate highways that lead into Marshall City, with Mr. Sanders’ picture plastered to it. (R. at 8-9).  Considering that every driver who chooses to enter the city via that interstate highway can see the image of Mr. Sanders and the insinuation attributed to him, sufficient publicity of the information placing Mr. Sanders in a false light is illustrated by the facts in the record. See Restatement, supra, § 652D cmt. a (explaining that “publicity” means that the matter is made public by communicating it to the public at large, or to so many persons that the matter must be regarded as substantially certain to become one of public knowledge).   

The record is also replete with evidence that the insinuation of Mr. Sanders as a child abductor is false. See, e.g., Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990) (holding that a statement must be proved false to be actionable).  Although Mr. Sanders’ photo was contained in the FLK database, he has never been convicted of kidnapping, and he had nothing to do with the abduction of his estranged wife’s children. (R. at 9).  On the contrary, Mr. Sanders immediately contacted the children’s father and informed him of the abduction upon learning of it, and has not spoken to his alienated wife since then. (R. at 9-10).  

The falsity of the information is certainly a requirement that must be met in a claim for false light invasion of privacy.  See Restatement, supra, § 652E cmt. b; 1 George B. Trubow, Privacy Law and Practice ¶ 1.04[1] (1991) (stating that all false light cases require material falsity in the publicity).  The interest protected by the Marshall statute on false light invasion of privacy is in “not being made to appear before the public in an objectionable false light or false position . . . otherwise than [the plaintiff] is.” Restatement, supra, § 652E cmt. b.  Although the billboard did not “label” Mr. Sanders as a child abductor, as the Court of Appeals noted, (R. at 12), two pictures of Mr. Sanders were prominently displayed below a statement that read: “5200 KIDS WERE ABDUCTED LAST YEAR – HAVE YOU SEEN THIS MAN?” (R. at 9).  The inference undoubtedly to be drawn from the billboard, especially considering the public’s accusatory response directed at Sanders after its construction, is that Mr. Sanders is, in fact, a child abductor. (R. at 10).  Indeed, some of the clients of his advertising agency specifically told him that they “refuse to work with a person who abducts children.” (R. at 10).  Furthermore, the statement that the “MANATEES CARE ABOUT CHILDREN,” and the direction that people who have any information about the Appellant are to contact the Manatees, stalwartly suggests that Mr. Sanders is “wanted” for a crime. (R. at 9).  

Contrary to the conclusion reached by the appellate court, it is not necessary that Mr. Sanders be specifically labeled as an abductor in order to establish a claim for false light invasion of privacy. See Larsen v. Phila. Newspapers, Inc., 543 A.2d 1181, 1189 (Pa. Super. Ct. 1988),  (explaining that discrete presentation of information in a fashion which renders the publication susceptible to inferences Search Term Begin Search Term End casting one in a false light Search Term Begin Search Term End entitles the grievant to recompense for the wrong committed).  The insinuation was strong, considering that after the billboard was erected, Mr. Sanders began to receive phone calls and threatening notes from people believing he was an abductor. (R. at 10). See generally Leverton v. Curtis Publ’g Co., 192 F.2d 974, 977 (3rd Cir. 1951) (holding that a picture originally used with consent for newspaper story invaded plaintiff’s privacy when published above the heading “They Ask to be Killed,” which incorrectly insinuated that plaintiff was responsible for her injuries).  The connection between the false representation of Mr. Sanders and the injury he received is thus extensive.  The particular medium chosen by the Manatees is especially insulting in light of Mr. Sanders’ chosen occupation as the owner of a prominent advertising agency. (R. at 10).  He has suffered both economic and severe emotional injuries as a result of the inference posted on the billboard. (R. at 10).  Consequently, the record sufficiently indicates that the billboard publicly displayed false information concerning Mr. Sanders, in accordance with the Marshall statute. Marshall Rev. Code § 652(E).

      2.   A false accusation of child abduction would be highly offensive to a reasonable person.

The Marshall statute requires a plaintiff claiming false light invasion of privacy to prove that the false light in which he or she was placed would be “highly offensive to a reasonable person.” Marshall Rev. Code § 652(E).  The Restatement comments are helpful in this context.  A comment to § 652E states that a cause of action for false light invasion of privacy occurs only where there is such a “major misrepresentation of [one’s] character, history, activities or beliefs that serious offense may reasonably be expected to be taken by a reasonable man in his position.” Restatement, supra, § 652E cmt. c.  The record in this case shows that the message concerning Mr. Sanders displayed on the billboard was highly offensive to a reasonable person. Indeed, all the individuals that normally associated with Sanders were so offended by the characterization of him as an abductor that they cut off interaction with him, and Sanders could not function normally because he was so distraught by the accusation. (R. at 10).                                                                  

The Court of Appeals specifically found that the message contained on the billboard was not one that a reasonable person would find highly offensive. (R. at 12).  However, the precise determination of what is highly offensive to a reasonable person is a question for the jury.  In Martin v. Mun. Publ’ns, 510 F. Supp. 255, 259 (E.D. Pa. 1981), the court considered a false light case in which the plaintiff alleged his picture, published in a magazine, with a caption insinuating the person depicted was a transvestite was highly offensive to a reasonable person within the meaning of the Restatement.  Though the defendant maintained that no reasonable person could interpret the challenged publication as highly offensive, thus entitling the defendant to summary judgment, the court held that the question of whether a message would be highly offensive to a reasonable person is a matter for the jury. Id.  Consequently, the court determined summary judgment for the defendant on this point was not appropriate. Id.  See also Braun v. Flynt, 726 F.2d 245, 252-53 (5th Cir. 1984), reh’g denied, 731 F.2d 1205 (5th Cir. 1984) (upholding a jury determination of what constituted a message that was highly offensive to a reasonable person, saying it is the “job” of the jury to determine whether a publication is false and offensive within the context of a false light claim); Russell G. Donaldson, Annotation, False Light Invasion of Privacy – Accusation or Innuendo as to Criminal Acts, 58 A.L.R.4th 902, 908 (1987) (suggesting that, based on analysis of case-law from each state, it is safe to assume that any reasonable person would be highly offended by a false declaration or insinuation that he or she is a criminal).   

The case at bar is analogous to Martin, and the law, correctly stated by that case, requires that this issue be determined by a jury.  Mr. Sanders actually worked to hamper the child abduction being performed by his estranged wife in this case. (R. at 9-10).  Nevertheless, he received threatening responses, loss of clients, and was shunned by people who believed he was a child abductor. (R. at 10). This public reaction evidences the highly offensive nature of the Defendant’s implication that Mr. Sanders is a child abductor.  Much like the community, a jury of Mr. Sanders’ peers would find the false intimation on the billboard highly offensive.  Therefore, there is a genuine factual dispute on this issue that requires a trial to resolve competing reasonable factual contentions. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986).

B. The Manatees Acted With Reckless Disregard As To The Falsity Of The Information Contained In The Find Lost Kids Foundation Database By Failing To Make Any Check Into The Reliability Or Accuracy Of The Information Before Erecting A Billboard With A Message That Erroneously Insinuated That Mr. Sanders Was A Child Abductor.       



The Marshall statute requires a plaintiff claiming false light invasion of privacy to show that the defendant acted in “reckless disregard as to the falsity of the publicized matter and the false light in which the other [was] placed.” Marshall Rev. Code § 652(E).  This requirement stems from the United States Supreme Court decision of New York Times v. Sullivan, which held that in a defamation context, a plaintiff who is a public official must prove not only that the publication was false, but that it was made with “actual malice,” that is, knowledge of its falsity or with reckless disregard for whether it was false or not. 376 U.S. at 280; see also Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) (acknowledging that the knowingly false statement and the false statement made with reckless disregard of the truth do not enjoy constitutional protection).  This standard was made specifically applicable to false light causes of action in Time, Inc. v. Hill, 385 U.S. 374, 390 (1967), where the Court held that the constitutional privilege under the First Amendment, requiring proof of actual malice for public officials applied whether the action was brought for defamation or invasion of privacy. Id. at 391; see also Trubow, supra, ¶ 1.04[6][e].  Although Gertz v. Robert Welch, Inc., 418 U.S. 323, 345-46 (1974), limited the requirement of New York Times to actions brought by public figures or officials, the Restatement specifically reserves consideration of whether private figures could state a claim for false light invasion of privacy by a showing of mere negligence. Restatement, supra, § 652E cmt. d. 

In Gertz, the defendant published an article expressing the views of the John Burch Society, which accused the plaintiff of architecting a Communist “frame-up” of a Chicago policeman in a civil action. 418 U.S. at 325-26.   Although the defendant attempted to invoke the New York Times standard as a constitutional privilege to the libel action, the Supreme Court held that states may allow private plaintiffs to impose liability for defamatory falsehoods on a showing of less than reckless disregard for the truth. See Gertz, 418 U.S. at 348.  Consequently, the trial court was held to have erred in entering judgment for the respondent on the basis of failure to show actual malice. Id. at 352.  The Court noted that private individuals are more vulnerable to injury, so the state interest in protecting them is greater, and they are more deserving of recovery. Gertz, 418 U.S. at 344-45.  Thus, the Court refused to extend the New York Times privilege to defamation of private individuals.  

Based on the precedent of Gertz, a state court could constitutionally hold that private individuals, like the Appellant in this case, need not show actual malice in order to recover for invasion of privacy.  Likewise, although a matter of public concern is implicated in the subject of child abduction, because the Marshall Manatees are not “media defendants,” the constitutional privilege requiring a plaintiff to show actual malice is not triggered. Gilbert v. Med. Econ. Co., 665 F.2d 305, 307 (10th Cir. 1981); Vassiliades v. Garfinckel’s, 492 A.2d 580, 589 n.2 (D.C. 1985) (explaining that First Amendment protection requiring actual malice is generally limited to publication by the media).  Notwithstanding that child abduction is a public concern, the false insinuation that Allen Sanders is a known child abductor is not. (R. at 9). Furthermore, any privilege resulting from public interest is defeated in this case because there is no public interest in false accusations, only in reliable reporting of criminal activity. See Trubow, supra, ¶ 1.04[6][c].  Balancing the interests at issue illustrate that, while Mr. Sanders was significantly injured by the false depiction on the billboard, allowing Mr. Sanders to recover by showing less than actual malice would not damage the public interest in obtaining and discussing truthful, reliable information concerning child abduction. See 62A Am. Jur. 2d Privacy § 185 (1990) (explaining that the truth may be spoken, written, or printed about matters in which the public has a legitimate interest).  Thus, this Honorable Court should follow Gertz, and hold that Mr. Sanders need not show actual malice in order to be compensated for his injuries on a false light invasion of privacy theory.              

Following the lead of the Supreme Court in the Gertz case, some states allow recovery for plaintiffs on a false light theory, without showing reckless disregard for the falsity of the matter publicized. See, e.g., Crump v. Beckley Newspapers, Inc., 320 S.E.2d 70, 89 (W. Va. 1983) (concluding that the existing inconsistency between Hill and Gertz will eventually be resolved in favor of Gertz, and therefore applying a negligence standard to private plaintiff false light claims); Donaldson, supra, § 39[a].  Indeed, Professor Trubow has lamented that “to require New York Times ‘malice’ in all false light actions, even though a private party defamation plaintiff may proceed on mere negligence, makes no sense, and hopefully the Supreme Court will apply the ‘Constitutional Privilege’ uniformly to all ‘publication torts.’” Trubow, supra, ¶ 1.04[6][e].  

The State of Marshall, however, has specifically required that a plaintiff show reckless disregard for the truth on the part of the defendant in making out a false light case. Marshall Rev. Code § 652(E).  The Court of Appeals granted summary judgment, in part, because it found that there was “no evidence to suggest the Manatees acted in reckless disregard . . . when it captured [Sander’s] photo, when it compared the photo with those stored in the FLK database, or when it ultimately posted Appellant’s image on its billboard.” (R. at 11-12).  The court was incorrect in its finding, however, because there is evidence in the record that indicates the Manatees acted recklessly in posting the false insinuation about Mr. Sanders. (R. at 8-9).  For example, the Manatees refused, for three full days, to inquire into the accuracy of the information in the FLK database before it went to the expense of posting the false message, undoubtedly aware of the potential harm of such a false accusation. (R. at 8).  Therefore, there is a contested, genuine dispute on this issue that must be resolved in a trial on the merits. See, e.g., Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

Various courts have interpreted the reckless disregard language of New York Times.  The United States Supreme Court has stated that the defendant must have had a “high degree of awareness of probable falsity,” or in fact “entertained serious doubts as to the truth of [the] publication,” in order to satisfy the actual malice standard. St. Amant v. Thompson, 390 U.S. 727, 731 (1968); see also Colbert v. World Publ’g Co., 747 P.2d 286, 291 (Okla. 1987).  Likewise, the Court has said that “actual malice” is found where there is “a showing of highly unreasonable conduct,” that constitutes an “extreme departure from the standards of investigation and reporting ordinarily adhered to by responsible publishers.” Curtis Publ’g Co. v. Butts, 388 U.S. 130, 155-58 (1967).  Where there is a dispute over the existence of actual malice, however, the inferences from the testimony on this point are peculiarly those for the jury, so that summary judgment is inappropriate. See Lorentz v. Westinghouse Elec. Corp., 472 F. Supp. 946, 953 (W.D. Pa. 1979).

In Harte-Hanks Communications v. Connaughton, 491 U.S. 657, 668 (1989), the Court considered the definition of actual malice in the context of a defamation case and acknowledged that the term is confusing, but held that a plaintiff is entitled to prove the defendant’s state of mind through circumstantial evidence. See also St. Amant, 390 U.S. at 732 (identifying that circumstantial evidence that would likely support a finding of actual malice when the story is so inherently improbable that only a reckless man would have put it in circulation).  To remedy problems with application of the actual malice standard, the Court suggested that the trial judge instruct the jury “in plain English,” at appropriate times during the course of the trial. Connaughton, 491 U.S. at 667 n.7.  The Court determined that the question of whether the evidence in the record in a defamation case is sufficient to support a finding of actual malice is a question of law, although reviewing judges have a “constitutional duty” to exercise independent judgment and determine whether the record establishes actual malice with convincing clarity. Id. at 659, 685.  Specifically, the Court held that the record supported the jury’s finding of actual malice where the defendant failed to interview the one key witness that could prove the falsity of the defendant’s published information concerning a candidate for judicial office. Id. at 682-83.  Although the failure to investigate, generally, before publishing is not sufficient to establish reckless disregard, in a case involving the reporting of a third party’s allegations, recklessness may be found where there are obvious reasons to doubt the veracity of the informant or the accuracy of his reports. Id. at 688 (quoting St. Amant, 390 U.S. at 732).  The reviewing court must examine for itself the statements in issue and the circumstances under which they were made, to see if actual malice exists. Id.   The Connaughton Court concluded that although failure to investigate will not alone support a finding of actual malice, “purposeful avoidance of the truth is in a different category.” Id. at 692.  

Similarly, in Curtis Publishing, the Supreme Court considered whether failing to take the most “elementary” precautions to check the veracity of the source used to publish a story about an alleged conspiracy to “fix” a college football game amounted to reckless disregard for the truth. 388 U.S. at 135-39.  The Court held that reckless disregard for the truth was shown, in that the publisher failed to take even the simplest and most obvious steps to investigate the allegations. Id. at 156-58.  The writer assigned to the story was not a football expert, and no attempt was made to check the story with someone knowledgeable in the sport. Id. at 158. 

The facts in this case are analogous to Curtis Publishing, and there is evidence of actual malice for similar reasons.  The Marshall Manatees automatically compared Mr. Sanders’ image to the images in FLK’s database without any check to see that the people listed in the database had actually been abductors. (R. at 8).  The Manatees could have easily discovered, had it desired, that the information in the FLK database comes from “family and friends” of abducted children, “children’s charities,” and “religious groups,” rather than from law enforcement agencies exclusively. (R. at 5).  Consequently, one could end up in the FLK database on mere suspicion, without objective corroboration of any kind, or, as in Mr. Sanders’ case, merely because he unknowingly associated with someone who abducted children. (R. at 9-10).  Mr. Sanders contends that these facts constitute reckless disregard for the truth.  The insinuation on the billboard was that Mr. Sanders was already determined to be a child abductor, when in fact, no such criminal charges had ever been brought against him. (R. at 9).  Saying that “5200 KIDS WERE ABDUCTED LAST YEAR,” (R. at 9), before asking if the public had seen this man, essentially amounts to a conviction without ever being charged. See Prosser, supra, at 399 (noting that a prime example of a false light case involves the publication of the plaintiff’s picture in a “rogues gallery” of convicted criminals, when he has not in fact been convicted of any crime).  Moreover, the avoidance of the truth in this case was actually counterproductive to the stated goal of raising “public awareness of the problem of abducted children,” because publicizing false accusations only serves to stir public anxiety, and results in the condemnation of innocent people like Allen Sanders. (R. at 4).   

       
Justice in this case requires that Mr. Sanders have an opportunity to develop a full record before a jury prior to appellate review.  The appellate court made its determination that actual malice was lacking without a sufficiently developed record before it, which would have enabled it to make a correct legal determination as to whether actual malice was indeed shown by clear and convincing evidence. See Rafferty v. Hartford Courant Co., 416 A.2d 1215, 1221 (Conn. Super. Ct. 1980) (noting that summary judgment is ill adapted to cases of a complex nature, or those involving important public issues, which often need the full exploration of trial for just resolution).  Furthermore, the Court in Connaughton suggested that common law malice or “ill will” in a general sense was not enough to demonstrate actual malice, and that they are two recognized and distinct concepts. 491 U.S. at 667 n.7.  However, it is unclear from the record whether the Court of Appeals was referring to common law malice or the actual malice standard of New York Times, when it said there was no indication from the record that the Manatees acted with “malice.” (R. at 11).  A more specific finding, based on a genuinely developed record, is needed before the Appellant is forever barred from attempting to prove his case.  Indeed, a reviewing court must consider all of the circumstances surrounding the statement, including the medium by which the statement is disseminated and the audience to which it is published. See, e.g., Info. Control Corp. v. Genesis One Computer Corp., 611 F.2d 781, 784 (9th Cir. 1980).  There are factual disputes as to each element of Appellant’s cause of action, which must be developed fully at trial, before a reviewing court can make a proper determination as to the adequacy of the evidence adduced in this case.          

C.  The Manatees Exceeded The Scope Of The Consent Contained In The Waiver On Mr. Sanders’ Ticket By Utilizing His Image For Purposes Unconnected To The Event For Which The Ticket Related.

While it is true that a valid consent to the publication in an invasion of privacy claim will defeat the cause of action, Restatement, supra, § 892A, it is also true that “contractual waivers, like other contracts of adhesion, are to be strictly construed against the drafter.” (R. at 13).  They are enforceable only to the extent that “the intent of the waiver is clear and unambiguous.” (R. at 13).  Section 892A, applicable to all tort claims, states explicitly that “[i]f the actor exceeds the consent, it is not effective for the excess.”  Restatement, supra, § 892A(4); see also Donahue v. Warner Bros. Pictures, 194 F.2d 6, 13 (10th Cir. 1952) (noting that the right to privacy may be waived for one purpose, and still asserted for another).  The Restatement also states that, “[i]n order to be effective, the consent must be to the particular conduct of the actor, or to substantially the same conduct,” meaning that, for example, consent to fighting with fists does not amount to consent to fighting with loaded guns. Restatement, supra, § 892A(2) cmt. c; see also 2 J. Thomas McCarthy, The Rights of Publicity and Privacy §§ 10:27, 10:35 (2d ed. 2000) (noting that consent for a particular use cannot be stretched to include consent for different uses, and use by a licensee outside the scope of a license or consent can constitute invasion of privacy or breach of the license contract).    

The question of consent to the particular conduct of the defendant is one of degree, which should be resolved by a trier-of-fact. See, e.g., Univ. of Colo. v. Derdeyn, 863 P.2d 929, 964 (Colo. 1993).  For example, the court in McCabe v. Village Voice, Inc. held that although the plaintiff consented to be photographed for a picture to be published in a book, that consent was exceeded when the picture was published in the newspaper. 550 F. Supp. 525, 529 (D.C. Pa. 1982).  Furthermore, even if some form of consent is found in this case, public policy prohibits exempting a party from tort liability for harm caused intentionally or recklessly, as Mr. Sanders contends the Manatees acted in this case. See Restatement (Second) of Contracts § 195(1) (1981).  Just resolution of these issues can only be accomplished in a trial setting.    

The waiver on the back of Mr. Sanders’ ticket stated that the holder granted permission to the Manatees to “utilize the holder’s image or likeness in connection with any video or other transmission or reproduction of the event for which this ticket relates.” (R. at 4) (emphasis added).  It is conceded that the waiver is valid for reproduction of Mr. Sanders’ image, but only for the “event” contemplated in the waiver: the basketball game that Mr. Sanders attended on January 23, 2001. (R. at 3).  The extent of the privilege is determined by the terms of the consent. Restatement, supra, § 583 cmt. d.  Mr. Sanders desired only to enjoy a well-played, professional basketball game when he used the ticket to gain admission to the game on January 23, 2001. (R. at 3).  What he did not contemplate, however, was that just three days after the game, his image would be used by the Manatees to suggest, incorrectly, that he was a wanted criminal, by placing his picture on a billboard next to a message about child abduction. (R. at 8-9).  Thus, the conduct consented to was not the particular behavior of placing his picture on a billboard next to an offensive accusation.  Nor can it be said that utilizing Mr. Sanders’ picture, as the Manatees did, constitutes substantially the same conduct as transmission of his picture in relation to the basketball game the night of January 23rd. See Restatement, supra, § 892A(2)(b).  

Consent to any publication of matter that invades privacy creates an absolute privilege, only so long as the publication does not exceed the scope of the privilege. Id. §§ 652F, 892A(4).  If the person consenting to the conduct of another is induced by a substantial mistake as to the extent of the harm to be expected from it, due to the other’s misrepresentation, the consent is not effective as to the unexpected invasion or harm. Restatement, supra, § 892B(2).  The language on the ticket in this case shows that the purpose for which Mr. Sanders’ image was used unquestionably exceeded any consent granted by the waiver, both as to the conduct resulting from the waiver and to the extent of the unexpected harm.  Mr. Sanders contends that his consent was induced by a substantial mistake as to the extent of the harm to be expected from utilization of his image, based on the “event” language, which would reasonably lead one to think that video or photographic reproduction of the game is all that was contemplated by the waiver. (R. at 4).  Likewise, the assumption of the risk clause cannot be stretched to validly release the Manatees from liability for conduct completely unrelated to the basketball game, three days removed from the event, when the ticket says that the holder “voluntarily assumes all risks and danger incidental to the game or event for which this ticket is issued.” (R. at 4) (emphasis added).  Therefore, although the District Court of Appeals was correct when it found that “Appellant could not reasonably have expected to be on the premises without some likelihood that his image might be recorded,” it was incorrect in finding that “Appellant should have understood that . . . Appellee had secured his express permission to disseminate any images of him it had captured.” (R. at 13-14).  The particular use the Manatees made of Mr. Sanders’ picture was simply too far removed from the “event” to be covered by the waiver clause on the back of the ticket.  The waiver should have said that the holder granted permission to utilize the holder’s image or likeness not only for “any video or other transmission or reproduction of the event,” but also for comparison with a database containing names and images of possible child abductors. (R. at 4).  Of course, fans might think twice about attending a Manatees game if they happened to see truthful language of that sort on the back of the ticket.

The record in this case indicates that there are genuine issues of material fact with respect to three issues.  First, whether the insinuation that one is a child abductor would be highly offensive to a reasonable person.  Second, whether the Manatees acted in reckless disregard of the truth in placing false information concerning Mr. Sanders on the billboard in question. Lastly, whether the waiver contained on the ticket constituted a valid consent for the particular purpose for which Mr. Sanders’ image was used.  Based upon the above, summary judgment was improper, and Appellant respectfully requests that this Honorable Court remand for a trial on the merits.

II. 
THE DISTRICT COURT OF APPEALS ERRED IN GRANTING SUMMARY JUDGMENT IN FAVOR OF DEFENDANT MARSHALL MANATEES ON MR. SANDERS’ CLAIM OF INVASION OF PRIVACY BY APPROPRIATION OF NAME OR LIKENESS BECAUSE THE EVIDENCE SUGGESTS THAT THE DEFENDANT USED MR. SANDERS’ IMAGE FOR ITS OWN FINANCIAL GAIN AND IT EXCEEDED THE PERMISSION GRANTED BY MR. SANDERS IN THE USE OF HIS IMAGE OR LIKENESS.

The appropriation of name or likeness branch of the privacy torts was first considered in the United States in 1902. See Roberson v. Rochester Folding Box Co., 64 N.E. 442 (N.Y. 1902).   Just three years later, the Georgia Supreme Court officially recognized this right to privacy in the case of Pavesich v. New Eng. Life Ins. Co., 50 S.E. 68 (Ga. 1905).  That court boldly stated:

So thoroughly satisfied are we that the law recognizes, within proper limits, as a legal right, the right to privacy, and that the publication of one’s picture without his consent by another as an advertisement, for the mere purpose of increasing the profits and gains of the advertiser, is an invasion of this right, that we venture to predict that the day will come that the American bar will marvel that a contrary view was ever entertained by judges of eminence and ability.

Pavesich, 50 S.E. at 80-81.  Today, almost one hundred years after those words were penned, one would be hard-pressed to say that the aforethought of that wise opinion has not rang true.  Our American judicial system now readily accepts the appropriation of name or likeness branch of the right to privacy. See Restatement, supra, § 652C.  In this state, that tort can be found in § 652(C) of the Marshall Revised Code.

In the case before this Honorable Court, the evidence demonstrates that genuine issues of material fact still remain.  Thus, the Marshall lower courts erred in granting summary judgment for Defendant Marshall Manatees on Allen Sanders’ claim of misappropriation of name or likeness.  The record on appeal supports a genuine question as to whether the Defendant used the image of Allen Sanders for the purpose of its own financial gain in violation of Marshall Revised Code § 652(C).  Also, a question as to whether Allen Sanders consented to the use of his image or likeness on a billboard erected by the Defendant arises from the evidence preserved in the record.  

In reviewing a grant for summary judgment, this Honorable Court should apply the test utilized by the lower courts: “the evidence must demonstrate that there is no genuine issue as to any material fact and the moving party is entitled to a judgment as a matter of law.” Marshall R. Civ. P. § 56 (c).  Also, on review, the evidence should be construed in the light most favorable to the nonmovant. Hunter v. Bryant, 502 U.S. 224, 233 (1991).  As the United States Supreme Court has emphasized, a disputed fact is “material” if it must inevitably be resolved and the resolution will determine the outcome of the case, while a dispute is “genuine” if the evidence is such that a reasonable jury could return a verdict for the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  Therefore, “[i]f, after reviewing the pleadings and evidentiary material before the trial court, the reviewing court determines that a material issue of fact exists or that summary judgment was based on an erroneous interpretation of the law, then reversal is warranted.” Ainsworth v. Century Supply Co., 693 N.E.2d 510, 514 (Ill. App. Ct. 1998).

A. Summary Judgment Was Inappropriately Granted Because There Remains A Genuine Issue Of Material Fact As To Whether The Defendant Used Mr. Sanders’ Likeness For Its Own Commercial Purposes When It Placed His Image On A Large Billboard That Advertised Its Products And Services.

The question of whether Defendant utilized Mr. Sanders’ image for its own commercial purposes presents a genuine issue of material fact that warrants reversal of the lower court’s award of summary judgment for the Defendant, and remand of this case for a full and fair trial.  The Marshall Revised Code, which is particularly similar to the appropriation of name or likeness branch of the privacy doctrine set forth in the Restatement (Second) of Torts, provides: “[o]ne who appropriates to his own use or benefit for commercial purposes, the name, image or likeness of another is subject to the other for invasion of his privacy.” Marshall Rev. Code § 652(C) (emphasis added).  With the addition of the “for commercial purposes” language, the Marshall Legislature invariably intended to focus this privacy tort on the protection of one’s name or likeness from unauthorized financial gain by another.  This intention is clear because “commercial use of some aspect of a person’s identity without permission is in effect an involuntary placing of a person on exhibition for someone else’s financial benefit.” McCarthy, supra, § 5:61.  Accordingly, the Tenth Circuit has determined that statutes with this additional language “should be given a liberal rather than a narrow construction . . . which would tend to proscribe achievement of the desired legislative intent.” Donahue v. Warner Bros. Pictures, Inc., 194 F.2d 6, 11 (10th Cir. 1952).


In this instance, the Defendant prominently displayed two separate pictures of Allen Sanders for its own financial gain and in violation of § 652(C) of the Marshall revised statute.  On January 26, 2001, the Defendant erected a billboard on one of only three major interstate highways leading into Marshall City. (R. at 8).  This enormous advertisement features the Manatee’s mascot sandwiched between two images of Allen Sanders. (R. at 9).  Also, a statement which reads “5200 KIDS WERE ABDUCTED LAST YEAR – HAVE YOU SEEN THIS MAN?” is sprawled across the top of the billboard. (R. at 9).  Furthermore, it states: “MARSHALL’S MANATEES CARE ABOUT CHILDREN.  IF YOU HAVE ANY INFORMATION ABOUT THIS MAN PLEASE CONTACT US AT 1-844-MMCARE OR VISIT US AT WWW.MARSHALLMANATEES.COM.” (R. at 9).  Lastly, in one corner of this announcement the phrase, “SPONSORED BY MANATEES CARE – A COMMUNITY SERVICE PROJECT BY THE MARSHALL MANATEES,” is displayed. (R. at 9).


Putting Allen Sanders on exhibition is exactly what the Defendant has done here, and it has undoubtedly done this for a commercial benefit.  As the Ninth Circuit has recognized “[o]ne of the primary purposes of advertising is to motivate a decision to purchase a particular product or service.  The first step toward selling a product or service is to attract the consumers’ attention.” Newcombe v. Adolf Coors Co., 157 F.3d 686, 693 (9th Cir. 1998).  To accomplish its goal of attracting customers, the Defendant decided to spend its money and time erecting a new billboard, instead of using one that already existed.  It was erected along one of Marshall City’s interstate highways - a high traffic area where not only the citizens of Marshall City see it, but interstate travelers as well.  Drivers passing by, looking up, recognize Defendant’s mascot in the middle of this advertisement.  In this context, the billboard looks more like an attention-grabbing marketing tool, than a public service announcement.


The Supreme Court of Virginia focused on similar evidence in finding that the plaintiff’s name was used for advertising purposes in a defendant’s flyer. Town & Country Prop. Inc. v. Riggins, 457 S.E.2d 356, 362 (Va. 1995).  The placement of the defendant’s logo, plaintiff’s name, and telephone numbers on the document, as well as the wide distribution of the publication to a targeted audience, were all factors upon which the court based its opinion. Id.  Similarly, Defendant Marshall Manatees purposely placed its mascot between two pictures of Mr. Sanders, with the team’s telephone number and website address directly below these images.  Furthermore, all of this information was displayed as a large presentation for many to see from a far distance away.  Analogous to Town & Country Properties, the Defendant’s use of Mr. Sanders’ image was for advertising purposes instead of purely informational purposes.

Additionally, the billboard never mentions the Find Lost Kids Foundation (FLK), the organization that works in conjunction with the Manatees in furthering the community service aspects of the Defendant’s “Manatees Care” project.  Instead, the Defendant’s name is featured, and interested parties are directed to the Defendant’s website at WWW.MARSHALLMANATEES.COM. (R. at 9).  When this address is entered into any web browser, the first sight shown is the phrase “GO ‘TEES!” in over-sized lettering and highlighted with the colors orange, yellow, navy blue and sky blue.  

In contrast, visiting WWW.FINDLOSTKIDS.COM leads to a noticeably less elaborate display.  Here, the organization’s name and address are listed in plain black-and-white.  The reason for this distinction should not be overlooked.  FLK is “an independent charitable organization with the objective of locating missing and abducted children.” (R. at 4)  This organization’s website is purely informational as it “features information about the organization and a number of resources for finding lost and abducted children.” (R. at 5).  

The Defendant’s leading objective is to make money, and the team makes money by selling tickets to its sporting events and selling team merchandise.  As opposed to the FLK website, the Manatee’s site is an extension of this attempt to accumulate more revenue.  While it does display information about the “Manatees Care” program as well as links to FLK and other organizations, the website’s main purpose is to draw attention to the Manatees team.  Like so many other sites for professional sports franchises, it can be assumed that the Manatees’ website also hosts information about the team’s roster, statistics, schedule, and, most importantly, ticket sales. See e.g., Chicago Bulls Official Website, at http://www.nba.com/bulls/ (last visited Sept. 22, 2001).  This information is wrapped in a colorful display designed to appeal to the eyes of customers.  Thus, the Manatee’s website itself is functional as another marketing tool to which people’s attentions are drawn by the use of the billboard at issue here.


The Defendant may attempt to mask its marketing tools behind the altruistic “Manatees Care” program, but the real driving force here is big business, not philanthropy.  If the Defendant was so concerned about locating and apprehending this person it thought was a child abductor, it had the resources to do this without even creating the injurious billboard.  Through the use of its elaborate security system, the Defendant could have identified Mr. Sanders’ ticket by the bar code affixed to its face, (R. at 3), because that ticket information is systematically stored in the Defendant’s customer database. (R. at 6).  Defendant could have scoured its database for the information associated with Mr. Sanders’ ticket, then cross-referenced this information with the credit card used to purchase the ticket.  Typically, credit cards are associated with the name, address, and telephone number of the card’s holder.  After acquiring this information, the Defendant could have informed the authorities of its suspicions.  Instead, it decided to publish Mr. Sanders’ image under the guise of its community service program – “Manatees Care.” (R. at 9).  

In fact, one of the stated purposes behind the “Manatees Care” program is to provide a public relations vehicle for the Defendant, which is evident by the Defendant’s use of the program in its advertising. (R. at 4).  The program is promoted through placards in buses and trains, on billboards containing both the Manatees’ and FLK’s logos, and posters displayed throughout the Marshall Center. (R. at 5).


Nevertheless, in this case, the Defendant erected a new billboard that did not display the logos of the Manatees and FLK.  Instead, only the mascot of the Manatees is depicted.  Furthermore, in just one corner of this monstrous billboard are the words “Manatees Care” visible. (R. at 9).  With a quick glance, which is all that drivers on a highway usually can afford, one only notices three large images – the Marshall Manatees’ mascot, and two large pictures of Allen Sanders. (R. at 9).  The writing in the corner is lost in this fleeting moment.


The Defendant may also attempt to argue that the use of Mr. Sanders’ image was incidental to the purpose of the billboard.  The rationale behind this incidental use doctrine is that an incidental use has no commercial value. Schifano v. Greene County Greyhound Park, Inc., 624 So. 2d 178, 181 (Ala. 1993).  “Whether the incidental use doctrine is applicable is determined by the role that the use plays with respect to the entire publication.” Pooley v. Nat’l Hole-In-One Ass’n, 89 F. Supp. 2d 1108, 1112 (D. Ariz. 2000).  As stated by the Pooley court:

A number of factors are relevant in this regard: (1) whether the use has a unique quality or value that would result in commercial profit to the defendant; (2) whether the use contributes something of significance; (3) the relationship between the reference to the plaintiff and the purpose and subject of the work; and (4) the duration, prominence or repetition of the name or likeness relative to the rest of the publication.

Id.
In this instance, the only person’s picture used by Defendant is that of Allen Sanders.  The Defendant specifically used Mr. Sanders’ image because it believed that he was a child abductor and it decided to capitalize on the fact that a face listed in the FLK database walked into its stadium one day.  As such, the Manatees’ used Mr. Sanders’ image “without [his] consent to advertise [Defendant’s] product . . . to add luster to the name of the corporation, or for some other business purpose.” Martinez v. Democratic-Herald Publ’g Co., 669 P.2d 818, 820 (Or. 1983).  The Defendant was advertising itself as a community-conscious organization that deserves the support of the public through sales in tickets and merchandise.  The inclusion of Mr. Sanders’ image on the billboard was deliberate, not “incidental, and integral to the advertisement.” Ainsworth, 693 N.E.2d at 513.  Consequently, the community service intention behind the billboard is actually incidental to the Defendant’s motive of financial gain in this case. 


As a result of the unauthorized use of Mr. Sanders’ pictures on the Defendant’s billboard, Mr. Sanders suffered substantial injury to his personal dignity and self-esteem with resulting mental distress damages, which coincide with the typical damages suffered by victims of misappropriation of likeness. See McCarthy, supra,  §§ 5:58, 5:63.  Specifically, he began to receive threatening phone calls and notes from members of his community who believe he is a child abductor. (R. at 10).  His church group “ostracized” him and will no longer accept him in its weekly prayer sessions. (R. at 10).  Additionally, his business and financial livelihood are now in jeopardy, as his clients are refusing to return his calls; some even stating that “they refuse to work with a person who abducts children.” (R. at 10).  As a result, Mr. Sanders is now seeking professional assistance in dealing with his inability to sleep and the deep emotional distress that he is currently experiencing. (R. at 10).


Based on the evidence preserved in the record and the arguments made above, this Honorable Court should find that a genuine issue of material fact exists as to Mr. Sanders’ claim of invasion of privacy by misappropriation of name or likeness.  Allen Sanders has a “right to be free from commercial exploitation.” Harold R. Gordon, Right of Property in Name, Likeness, Personalty and History, 55 Nw. U. L. Rev. 553, 555 (1960).  Although the law will presume that damages exist for every infringement of a right, Ainsworth, 693 N.E.2d at 514, Mr. Sanders should have the opportunity for a full and fair adjudication to determine whether his claims warrant recovery for the injuries he has already sustained.  Hence, Mr. Sanders asks this Honorable Court for a reversal of the Court of Appeals affirmation of summary judgment, as well as a remand of this case for a trial on the merits.

B. Summary Judgment Was Inappropriately Granted Because A Genuine Issue Of Material Fact Remains As To Whether Mr. Sanders’ Likeness Was Used By The Defendant Without His Consent When It Erected A Billboard Displaying An Image Of Mr. Sanders That Was Captured At One Of The Defendant’s Basketball Games.

The question whether Defendant exceeded the scope of the adhesion contract on the reverse side of Mr. Sanders’ ticket presents a genuine issue of material fact which warrants a reversal of the lower courts’ grant of summary judgment for the Defendant and remand of this case for trial.  By purchasing and using a ticket to the January 23, 2001 Marshall Manatees’ game, Allen Sanders granted the Defendant a “revocable license” to “utilize [Mr. Sanders’] image or likeness in connection with any video or other transmission or reproduction of the event for which this ticket relates,” and assumed the risk for “all dangers incidental to the game or event for which this ticket is used. (R. at 4) (emphasis added).  However, Defendant Marshall Manatees exceeded the scope of this contract when it used Mr. Sanders’ likeness in promoting its basketball operations and programs on a prominent billboard leading into Marshall City.

The Eighth Circuit has recognized that it is the function of the courts to enforce such a contract as made. See Cepeda v. Swift & Co., 415 F.2d 1205, 1207 (8th Cir. 1969).  However, as the Marshall courts recognize, a waiver like the one pronounced on the back of Mr. Sanders’ ticket, also known as an adhesion contract, must contain the following elements to be valid: “[t]he clause must be clear and understandable, and must relate to an interest that a knowledgeable party would know could be contracted away.” (R. at 13).  Moreover, contractual waivers will be enforced only where the intent of the waiver is also clear and unambiguous. (R. at 13).  Furthermore, “the Marshall courts accept the majority view that contractual waivers, like other contracts of adhesion, are to be strictly construed against the drafter.” (R. at 13).  

Mr. Sanders never had an opportunity to negotiate the terms of the adhesion contract thrust upon him in purchasing and utilizing the Manatees’ ticket.  He purchased his ticket online using a credit card one month prior to the game. (R. at 3).  His online purchase never provided him a chance to speak with a representative of the Defendant to avoid licensing the use of his image or likeness. (R. at 3).  Furthermore, he may not have even known about the waiver because the ticket arrived in his mailbox two weeks after its purchase. (R. at 3). Additionally, when Mr. Sanders finally received his ticket, the waiver could only be found on the reverse side and in small print. (R. at 4).  Like so many other spectator sports, Mr. Sanders was thus forced into accepting the terms of an unnoticeable contract on a take-it-or-leave-it basis in order to attend the game.  This represents an enormous inequality of bargaining power between the two parties, especially since demand to attend the game was relatively high, in light of the fact that this was a nationally televised, sold out sporting event, and both teams were having remarkable success during the 2000-2001 regular season. (R. at 3).  

Nevertheless, the language of the adhesion contract on the reverse side of Mr. Sanders’ ticket is clear and, thus, controls in this instance.  Based on this principle, a defendant’s immunity from a claim for invasion of privacy is no broader than the consent executed to him.  See Dzurenko v. Jordache, Inc., 451 N.E.2d 477, 478 (N.Y. 1983); see also Shields v. Gross, 448 N.E.2d 108, 110 (N.Y. 1983).  Mr. Sanders did not sign a general release or otherwise give broad consent for the use of his image or likeness.  Instead, he gave a narrow, constricted consent that only extends to the use of his image in connection with the transmission or reproduction of that night’s game between the Manatees and the Ducks of Calizona.  

The Circuit Court recognized that Mr. Sanders “voluntarily entered the Manatees’ Marshall Center, a public place where television cameras and other imaging equipment are regularly operated in plain open view.” (R. at 13).  This finding led to court to conclude that Mr. Sanders could not reasonably have expected to be on the premises without some likelihood that his image might be recorded.” (R. at 13).  This contention is not in dispute.

Mr. Sanders, along with the other spectators to this sporting event, should reasonably expect to have his/their image(s) captured and used in conjunction with the transmission or reproduction of this game, since it was nationally televised. (R. at 3).  During professional basketball games, it is common for television crews or closed circuit stadium cameras to span the crowd and display images of the individuals in attendance on the “Jumbo-Tron” projection screen within the stadium, or during the broadcast of the game.  Additionally, it should be expected that these same images would be displayed in association with any rebroadcast of the event, such as the “Classic Sports” replays seen on the cable channel ESPN Classic. See, e.g., ESPN Classic Television Listings, at http://espn.go.com/classic/ (last visited Sept. 25, 2001).  Also, it is reasonable that such large sports facilities and stadiums would have advanced security systems in place that would monitor and record the activities of the audience to maintain order during the event.


However, the intrusiveness of this video surveillance is new to the public and neither Mr. Sanders nor the other spectators could have reasonably believed that when they entered the sporting event, their photograph would have been taken, stored in the Manatees database and analyzed for possible a possible criminal background.   Nor could these patrons have suspected that their photograph was going to be stored and sold by the Defendant to other external marketing sources and to law enforcement agencies. (R. at 6); see George B. Trubow, Protecting Informational Privacy in the Information Society, 10 N. Ill. U. L. Rev. 521, 538 (1990) (stating that a compelling argument can be made that a collection of personal information sold as a dossier or profile violates the tort of appropriation of name or likeness for commercial purposes).   

The implementation of this type of technology is so intrusive to the privacy rights of individuals that the American Bar Association has recommended that a pre-surveillance notice be given when the government utilizes such a technology, so that potential subjects to the continuing surveillance can be given the option to avoid it. ABA Standards for Criminal Justice Electronic Surveillance, Section B: Technologically–Assisted Physical Surveillance Std. 2-9.1(d)(v)(A) (1999).  In this case, the Defendant has acted in a quasi-governmental role by actively searching for criminal abductors and by selling its database to law enforcement officials.

Even though a party consents to use of his image, his right to privacy is still violated where the limitation of his consent is exceeded.  See King v. Allied Vision, Ltd., 807 F. Supp. 300, 306 (S.D.N.Y. 1992), rev’d on other grounds, 976 F.2d 824 (2d Cir. 1992) (holding that even though an individual consented to the limited use of his name, the New York privacy statute was violated where the limitation was exceeded).  In the instant case, the Defendant went beyond the scope of the license granted by Mr. Sanders.  In interpreting the waiver, the court should look at the language of the document to consider the manifested meaning of the words, rather than a privately held intent by one of the parties. See Donoghue v. IBC USA (Publ’ns) Inc., 70 F.3d 206, 212 (1st Cir. 1995).  Clearly, the manifested meaning of the language on the back of the ticket limits the use of Mr. Sanders’ image.  The license provides: “[h]older grants permission to organization sponsoring the game or event for which this ticket is issued to utilize holder’s image or likeness in connection with any video or other transmission or reproduction of the event for which this ticket relates.” (R. at 4).  First, the language of the contract stresses video transmissions.  Instead, the Defendant used Mr. Sanders’ photo - taken while he entered the stadium on the evening of January 23, 2001 - on a billboard leading into Marshall City. (R. at 9).  Second, the transmission or reproduction has to be related to that particular basketball game between the Manatees and the Ducks according to the terms of the waiver. (R. at 4).  Yet, Mr. Sanders’ picture was prominently displayed in an advertisement for the team in association with its community service project – Manatee’s Care. (R. at 9).  

Although Mr. Sanders consented to the use of his image or likeness, based on the waiver language, it does not give the Defendant a “carte blanche” right to make use of his image or likeness as the Defendant wishes. See 62A Am. Jur. 2d Privacy § 183 (1990).  There is only a miniscule connection between the use of his image and the game, considering that Mr. Sanders was photographed while entering the stadium on the date of the game.  As the court in Ainsworth noted, such logic leads to the absurd assertion that, “by consenting to eat apples with dinner, one has also consented to eat oranges.  The fact that they are both fruit does not make them indistinguishable.” Ainsworth, 693 N.E.2d at 514.  The waiver that Mr. Sanders granted extends to the Defendant the right to invade his privacy, but “only to the extent legitimately necessary and proper in dealing with the matter which gave rise to the waiver.” Donahue, 194 F.2d at 13.  When Defendant Marshall Manatees placed Mr. Sanders’ pictures on its billboard, it exceeded the scope of the waiver, and, therefore, Defendant breached the terms of the adhesion contract found on the back of Mr. Sanders’ ticket.


Similar to the situation in this case, a North Carolina Court of Appeals overturned a summary judgment ruling on a misappropriation of name or likeness claim. Barr v. S. Bell Tel. and Tel. Co., 185 S.E.2d 714, 717 (N.C. 1972).  The court found that the “evidence would justify, although not compel, the jury to find that the [d]efendant had gone beyond the scope of [p]laintiff’s consent and thereby had invaded [p]laintiff’s right of privacy.” Id.  Consequently, that court granted a reversal of the summary judgment for the defendant. Id.  Here, the evidence justifies a similar result.
In addition to the finding of consent in the revocable license, the District Court of Appeals also noted that the back of Mr. Sanders’ ticket “contained standard assumption of risk clauses” that authorized the Defendant to utilize his image or likeness and to “disseminate any images of him it had captured.” (R. at 14).  Although exculpatory contracts are not automatically void and unenforceable, the law does not favor them because they allow conduct below the acceptable standard of care applicable to the activity.  Richards v. Richards, 513 N.W.2d 118, 121 (Wis. 1994).  For an exculpatory waiver to be valid, the waiver must clearly, unambiguously and unmistakably inform the party of what is being waived.  Yauger v. Skiing Enter., Inc., 557 N.W.2d 60, 63 (Wis. 1996). 

The lower courts’ reasoning that Mr. Sanders assumed the risk of the Defendant’s actions is flawed in several respects.  For example, the assumption of risk clause applies only to “risks and danger incidental to the game or event for which this ticket is issued.” (R. at 4).  The broad language states that Sanders “assumes all risks and danger incidental to the game or event,” but it does not relieve the Defendant of its negligent actions because the language of the waiver did not clearly, unambiguously, and unmistakably express that Mr. Sanders was waiving such a claim. See Yauger, 557 N.W.2d at 63 (finding that the assumption of all risk “inherent [to the] risks of skiing” did not inform a skier that he was waiving all claims against the defendant due to the defendant’s negligent acts, where the term “negligence” did not appear in the waiver).  As such, an exculpatory contract is void against public policy if it is so broad “that it would absolve [the defendant] from any injury to the [plaintiff] for any reason.” Richards, 513 N.W.2d at 121 (quoting Coll. Mobile Home Park & Sales v. Hoffman, 241 N.W.2d 174, 178 (Wis. 1976)).  If it was the Defendant’s intention to convey that its negligent actions were being waived from liability, such language should have been included in the contract.  


  The evidence preserved in the record and the arguments made above indicate that genuine issues of material fact exist in this case.  Thus, Mr. Sanders asks this Honorable Court to reverse the lower courts’ grant of summary judgment for the Defendant and remand this case to the trial level so that a trier-of-fact can determine whether the claims brought by Mr. Sanders warrant a recovery of damages for the injuries he has sustained.

CONCLUSION


The Marshall lower courts erred when they awarded summary judgment to the Defendant Marshall Manatees on Allen Sanders’ claims of false light invasion of privacy and invasion of privacy by appropriation of name or likeness.  Genuine issues of material fact associated with these claims still remain to be determined in a full and fair adjudication.  The Defendant publicized an inference that Mr. Sanders was a child abductor that a reasonable person would find highly offensive.  There is evidence to suggest that the Marshall Manatees acted with reckless disregard for the truth when it compared Mr. Sanders’ image to the FLK database and made an exhibition of his picture on its billboard.  The evidence also suggests that the publication of Mr. Sanders’ image on a billboard was done for the Defendant’s own commercial purposes.  Lastly, Defendant exceeded the scope of the revocable license that Mr. Sanders granted to it by using his image or likeness on its billboard.  Based on the arguments made herein, Allen Sanders now asks this Honorable Court for a reversal of lower courts’ award of summary judgment for the Defendant, as well as a remand of this case to the trial court for a full and fair adjudication on the merits of Mr. Sanders’ claims.           

Respectfully submitted,

________________________










Attorneys for Allen Sanders

APPENDIX A

RELEVANT STATUTORY PROVISIONS

Marshall Revised Code § 652(E)


One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of his privacy, if:

(a) the false light in which the other was placed would be highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

Marshall Revised Code § 652(E)


One who appropriates to his own use or benefit for commercial purposes, the name, image or likeness of another is subject to liability to the other for invasion of his privacy.

APPENDIX B

RELEVANT RESTATEMENT PROVISIONS

Restatement 2d of Torts § 652A

(1) One who invades the right of privacy of another is subject to liability for the resulting harm to the interest of the other.

(2) The right of privacy is invaded by

(a) unreasonable intrusion upon the seclusion of another as stated in § 652B; or

(b) appropriation of the other’s mane or likeness, as stated in § 652C; or

(c) unreasonable publicity given to the other’s private life, as stated in § 652D; or

(d) publicity that unreasonably places the other in a false light before the public, as stated in § 652E.

Restatement 2d of Torts § 652C


One who appropriates to his own use or benefit the name or likeness or another is subject to liability to the other for invasion of his privacy.

Restatement 2d of Torts § 652D


One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy, if the matter publicized is of a kind that

(a) would be highly offensive to a reasonable person, and

(b) is not of legitimate concern to the public.

Restatement 2d of Torts § 652E


One who gives publicity to a mater concerning another that places the other before the public in a false light is subject to liability to the other for invasion of his privacy, if

(a) the false light in which the other was placed would be highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

Restatement 2d of Torts § 892A

(1) One who effectively consents to conduct of another intended to invade his interests cannot recover in an action of tort for the conduct or for harm resulting from it.

(2) To be effective, consent must be

(a) by one who has the capacity to consent or by a person empowered to consent for him, and

(b) to the particular conduct, or to substantially the same conduct.

(3) Conditional consent or consent restricted as to time, area or in other respects is effective only within the limits of the condition or restriction.

(4) If the actor exceeds the consent, it is not effective for the excess.

(5) Upon termination of consent its effectiveness is terminated, except as it may have become irrevocable by contract or otherwise, or except as its terms may include, expressly or by implication, a privilege to continue to act.

APPENDIX C

RELEVANT AMERICAN BAR ASSOCIATION STANDARDS

ABA Standards for Criminal Justice Electronic Surveillance 3rd, Section B: Technologically-Assisted Physical Surveillance, Std. 2-9.1(d)


Officers conducting regulated technologically-assisted physical surveillance should be governed by the following considerations:

(i) The subjects of the surveillance should not be selected in an arbitrary or discriminatory manner.

(ii) The scope of the surveillance should be limited to its authorized objectives and be terminated when those objectives are achieved.

(iii) When a particular surveillance device makes use of more than one regulated technology and the technologies are governed by differing rules, the more restrictive rules should apply.

(iv) The particular surveillance technique should be capable of doing what it purports to do and be used solely for that purpose by officers trained in its use.

(v) Notice of the surveillance should be given when appropriate.

(A) Pre-surveillance notice should be given by the appropriate authority when deterrence is the primary objective of the surveillance (as with some types of checkpoints) or when those potentially subject to the surveillance should be given the option of avoiding it.

(B) When a court order has authorized the surveillance, post-surveillance notice should be given by the appropriate authority to those listed in the order, but can be delayed for good cause shown.  Post-surveillance notice to the principal target(s) of the surveillance may also be appropriate for other surveillance requiring probable cause.

(vi) Disclosure and use by law enforcement officers of information obtained by the surveillance should be permitted only for designated lawful purposes.

(vii)
Protocols should be developed for the maintenance and disposition of surveillance records not required to be maintained by law. 
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