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MARSHALL MANATEES, INC., 
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On Writ of Certiorari to the

First District Court of Appeals

of the State of Marshall

BRIEF FOR RESPONDENT

TO THE SUPREME COURT OF THE STATE OF MARSHALL:

Respondent, Marshall Manatees, Inc., respectfully submits this brief in support of its request that this Court affirm the judgment of the court of appeals.

OPINION BELOW
The Madison County Circuit Court granted summary judgment in favor of the Respondent in case number MCV-01-1040.  The First Court of Appeals of the State of Marshall affirmed the circuit court’s order granting summary judgment in case number 2001-CV-0901.  

STATEMENT OF JURISDICTION

A formal statement of jurisdiction is omitted in accordance with section 1020(2) of the rule for the Twentieth Annual John Marshall Law School Moot Court Competition in Information Technology and Privacy Law.

CONSTITUTIONAL AND RESTATEMENT PROVISIONS INVOLVED



The First Amendment is the relevant constitutional provision necessary in the determination of this action and is set for in Appendix A. The relevant provisions of the Restatement (Second) of Torts §§ 652C, and 652E (1977), are set forth in Appendices B and C, respectively. 

STATEMENT OF THE CASE

I.
Summary of the Facts 

The Marshall Manatees are a privately owned basketball team, who support a variety of charities.  (R. at 4.)  The Find Lost Kids Foundation (“FLK”) is a charity the Marshall Manatees support.  (R. at 4.)  FLK is an independent charitable organization dedicated to finding missing and abducted children.  (R. at 4.)  FLK maintains a web site at www.findlostkids.org, which contains a searchable online database of photographs of abducted children and their alleged abductors.  (R. at 5.)  FLK compiles the data contained in its database from a variety of sources, including family and friends of the abducted children, public and private schools, law enforcement agencies, children’s charities and religious groups.  (R. at 5.)  

In support of FLK, the Marshall Manatees started “Manatees Care,” a community service project.  (R. at 4.)  This community service project is designed to raise public awareness about the problems and concerns surrounding abducted children, to promote FLK’s activities, and help raise money for FLK.  (R. at 4.)  

In an effort to fully support FLK’s crusade of finding lost and abducted children, the Manatees also provide FLK with access to database information derived from the use of facial recognition technology.  (R. at 6(7.)  Facial recognition technology is a relatively new form of biometrics that is used in casinos and by law enforcement agencies and has proven to be 99.3 percent accurate.  (R. at 6(8.)  The Manatees use of facial recognition technology begins when patrons enter Marshal Center, where the Manatees play their home basketball games.  (R. at 6.)  

Marshall Center patrons insert tickets into an automated turnstile ticket reader, which allows entrance after verifying the authenticity of the ticket.  (R. at 6.)  While the ticket reader is processing the bar code on the ticket, security cameras photograph each patron.  (R. at 6.)  This photograph is then digitized and stored in the Manatees’ customer database, along with the bar code information.  (R. at 6.)  After an individual’s picture is converted to a digital file, it is tagged with approximately eighty measurable reference points, the combination of which makes all persons unique.  (R. at 7.)  The Manatees use the database information for marketing research, in-house security, and internal promotions.  (R. at 6.)  The Manatees also license the database to various entities including, local law enforcement, national marketing companies, FLK and other charities.  (R. at 6.)  In an effort to assist FLK in identifying and locating abducted children and their abductors, the Manatees regularly compare their customer database with FLK’s database.  (R. at 6.)  Marshall Center’s system is capable of comparing the digital files with extreme accuracy.  (R. at 7.)  

The Marshall Manatees are having a good year.  (R. at 3.)  The team is playing well and receiving national attention.  (R. at 3.)  The Manatees game against the Calizona Ducks was not an exception.  (R. at 3.)  The January 23, 2001 game sold out and was televised nationally.  (R. at 3.)  In preparation for this, Petitioner bought his ticket one month before the game.  (R. at 3.)  Petitioner’s ticket contained a waiver regarding the use of his image.  (R. at 4.)  The pertinent language on the back of Petitioner’s ticket is as follows:

This ticket is a revocable license and may be taken and admission refused upon refunding the purchase price appearing hereon.  The resale or attempted resale at a price higher than that appearing hereon is grounds for seizure and cancellation without compensation.  Holder of this ticket voluntarily assumes all risks and danger incidental to the game or event for which this ticket is issued.  Holder agrees by use of this ticket not to transmit or aid in transmitting any description, account picture or reproduction of the game or event to which this ticket is issued.  Breach of the foregoing will automatically terminate this license.  Holder grants permission to the organization sponsoring the game or event for which this ticket is issued to utilize the holder’s image or likeness in connection with any video or other transmission or reproduction of the event for which this ticket relates.

(R. at 4.) (emphasis added).     

After receiving the ticket and waiver in the mail, Petitioner was photographed on January 23, 2001 as he entered Marshall Center and his image was added to the Manatees’ customer database.  (R. at 8.)  When the database was compared to FLK’s database, the system indicated a match linking Petitioner’s photograph to a separate picture in FLK’s database.  (R. at 8.)  The technician responsible for running the program then visually compared the two images to ensure accuracy.  (R. at 8.)  Concluding both images were the same individual, the technician notified the Manatees’ community service project director of the match.  (R. at 8.)  The project director then contacted FLK and Manatees’ public relations department.  (R. at 8.)  

Three days later, the Manatees erected a billboard with Petitioner’s picture from both databases.  (R. at 8(9.)  Above the images, a statement read, “5200 kids were abducted last year – have you seen this man?”  (R. at 9.)  A statement underneath the images read, “Marshall Manatees care about children.  If you have any information about this man, please contact us at 1-844-mmcare or visit us on the web at www.marshallmanatees.com.”  (R. at 9.)  A statement in the corner of the billboard read, “sponsored by manatees care – a community service project of the Marshall Manatees.”  (R. at 9.)  The Petitioner’s image was in the FLK database because his former wife abducted her children from a previous marriage while she was still married to the Petitioner.  (R. at 9.)  Petitioner filed a two-count lawsuit asserting false light invasion of privacy, which allegedly caused others to believe he was a child abductor.  (R. at 10.)  Petitioner also alleged invasion of privIcy by misappropriation of his likeness for commercial purposes.  (R. at 9(10.)   

II.
Summary of the Proceedings 


Petitioner sued the Manatees in the Madison County Circuit Court, State of Marshall, alleging a violation of the Petitioner’s privacy.  (R. at 9.)  Neither party disputes the facts set forth in the record below.  (R. at 3.)  The circuit court granted the Manatees’ motion for summary judgment, holding that, as a matter of law, Petitioner failed to prove: (1) false light invasion of privacy; and (2) invasion of privacy by misappropriation of name and likeness.  (R. at 11(14.)  


The First District Court of Appeals affirmed the circuit court’s granting of summary judgment because the Petitioner failed to satisfy the elements on either alleged ground of recovery.  (R. at 12, 14.)   The court held there was no indication that the Marshall Manatees acted with knowledge as to the falsity of the publicized matter.  (R. at 11.)  Nor was there evidence to suggest the Manatees acted with reckless disregard or malice by comparing or posting the Petitioner’s photograph.  (R. at 11(12.)  The appellate court also held that the text on the billboard did not label the Petitioner as a child abductor, and declined to hold that a reasonable person would find the message highly offensive.  (R. at 12.)  


The appellate court also rejected Petitioner’s claim that the Manatees invaded his privacy through misappropriation of his name and likeness.  (R. at 12.)  For the Petitioner to prevail on his misappropriation claim, he must not only demonstrate his name or likeness was used without his consent, but also that such use was for commercial purposes.  (R. at 12(13.)  The court reasoned that because the Petitioner voluntarily entered Marshall Center where cameras operated in plain view, Petitioner could not reasonably expect to be on the premises without some likelihood that his image might be recorded.  (R. at 13.)  The court rejected the Petitioner’s assertion that the Manatees used Petitioner’s image for its own commercial purpose because of the express waiver on the back of the ticket.  (R. at 13.)  The court found that the Manatees secured the necessary consent to photograph the Petitioner and to use his image.  (R. at 14.)   The court based this holding on the waiver on the Petitioner’s ticket.  (R. at 14.)  

SUMMARY OF THE ARGUMENT

I.



Advances in technology fuel a progressive society. Changes in our technology represent more than mere symbols of status or electronic ease. Rather, technology has become a cornerstone of American living and prosperity. Specifically, with the advent of biometrics and facial recognition technology, society may look forward to safe and accurate alternatives for gathering information, reaching individual security and investigating criminal and terrorist acts.

Supporting advances in technology, the Marshall Manatees represent more than a professional basketball team; they embody the spirit of philanthropy by utilizing biometric technology in order to find lost and abducted children.  In its quest to aid in the search for lost children, the Manatees did not invade the privacy of the Petitioner by placing him in a false light.  
The lower court was correct in granting summary judgment for the Manatees because Petitioner could not establish that the publication of his picture on a Find Lost Kids billboard was highly offensive under a reasonable person standard, nor could he prove that the Manatees had knowledge of any falsity regarding the billboard or that they acted in reckless disregard as to the falsity of the publicized matter.  Plaintiff cannot establish a genuine issue of material fact in order to pursue his invasion of privacy claim. The billboard which featured a picture of the Petitioner, taken from a database, and that inquired as to his whereabouts in regard to a child abduction, could not be highly offensive to a reasonable person.  When weighed against the social importance of returning lost and abducted children to their homes, Petitioner cannot maintain that his alleged privacy interest is tantamount.  The Manatees carefully compared the picture of Petitioner against his photo taken by the facial recognition technology, featured at the Manatee Stadium, before releasing the picture on to the billboard. Therefore, Petitioner cannot establish the facts needed to prove reckless disregard or actual malice on the part of the Manatees. 

II.

Should this Court find that Petitioner did in fact have a false light invasion of privacy claim against the Manatees, it should still find that the lower court was correct in granting summary judgment against the Petitioner because he could not establish a prima facie case for commercial appropriation of name or likeness.  The Manatees did not use the Petitioner’s name or likeness for commercial purposes.  Petitioner consented to enter a public stadium in which cameras were ordinarily operated in plain view of the spectators. After the Petitioner’s picture was taken and placed on the Find Lost Kids billboard, the photo still had absolutely no commercial value, nor was it of any commercial importance to the Manatees. The Manatees sought only to gain information on a child abduction in which the Petitioner was directly linked. Using the Petitioner’s likeness in order to learn facts on matters of public concern did not constitute a commercial misappropriation of Petitioner’s likeness.  Because Petitioner could not present any genuine issue of material fact regarding the elements of commercial misappropriation, his claim simply cannot survive.

ARGUMENT AND AUTHORITIES

Facial recognition technology was initially developed for national security by the military, but is currently being utilized in the private industry as well as by law enforcement agencies to verify identities of persons seeking a driver’s license and preventing fraud and loss in the private sector.
  Christopher S. Milligan, Note, Facial Recognition Technology, Video Surveillance, and Privacy, 9 S. Cal. Interdisc. L.J. 295, 296, 306 (1999).  Facial recognition technology can also be used to “identify known sexual predators that are lurking in a school area.”  Charles Piller, Josh Meyer, and Tom Gorman, Police Taking look at Facial Scans Picking Criminals out of Crowds a Privacy Concern, Chi. Trib., Mar. 19, 2001, at B3, available at 2001 WL 4053239.  People are easily susceptible to prejudices and preconceived notions, but this technology does not focus on a person’s race and does not recognize other stereotypes.  John D. Woodward, And Now, the Good Side of Facial Profiling, Wash. Post, Feb. 4, 2001, at B04.  Facial recognition technology is no different than positioning officers on street corners with mug shot books.  Roy Bragg, Show Your Face in Public; Smile, You’re on the Candid Bad Guy Camera, San Antonio Express-News, Aug. 19, 2001, at 1K, available at 2001 WL 24772883.

As society inevitably evolves to meet a demanding present and future, so must technology.  The advent of advances in technology will essentially affect innumerable social, moral and privacy issues.  Courts should embrace this evolutionary process under its current conceptions of factual analysis and summary judgment standards.  

Summary judgment is appropriate where no genuine issue of material fact exists so that the movant is entitled to judgment as a matter of law.  Marshall. R. Civ. P. 56(c).  The court determines whether “there are any genuine factual issues that properly can be resolved only by a finder of fact because they may reasonably be resolved in favor of either party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986).  

The court must enter summary judgment “against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  The nonmoving party may not rest upon mere allegations or denials, but must set forth specific facts showing a genuine issue for trial.  Id. at 324.



The burden of proof usually rests with the moving party; however, “speedy resolution of defamation and invasion of privacy cases is desirable” in instances where the First Amendment is implicated – summary judgment is a favored remedy.  Aisenson v. Am. Broad. Co., 269 Cal. Rptr. 379, 382 (Cal. App. 1990) (emphasis in original).  Review of a lower courts grant of summary judgment is de novo.  Celotex, 477 U.S. at 322.  “As a practical matter, the burden of proving falsity has been shifted to the plaintiff.”  Goodrich v. Waterbury Republican-American Inc., 448 A.2d 1317, 1322 n.6 (Conn. 1982).

A.
PETITIONER CANNOT ESTABLISH A PRIMA FACIE CASE FOR FALSE LIGHT INVASION OF PRIVACY OR TO PROVE ACTUAL MALICE 

1.
Federal Constitutional Law and Marshall State Law Mandate the Application of a Reckless Disregard Standard for All False Light Invasion of Privacy Cases

a.
The First Amendment requires the reckless disregard standard for false light invasion of privacy actions  



i.  The Reckless disregard standard set forth in Time v. Hill controls false light causes of action



In New York Times v. Sullivan, the United States Supreme Court recognized a First Amendment qualified privilege for a false and defamatory statement made by a defendant regarding a public official in a libel action.  376 U.S. 254, 256 (1964) (requiring the actor have knowledge or act with reckless disregard for the truth).  The Court reasoned that such a standard balanced free speech rights and the plaintiff’s reputation interests.  Id.  The United States Supreme Court extended this actual malice requirement in Time v. Hill, holding that where matters of public interest are at issue, constitutional protections afforded by the First Amendment preclude recovery for false light invasion of privacy, unless there is actual malice.   Time v. Hill, 385 U.S. 374, 389(90 (1967).  

In Time, the Supreme Court was confronted with the issue of when a state may allow an action for false light invasion of privacy resulting from the false reporting of matters of public interest.  Id. at 379.  In requiring the plaintiff to prove actual malice, the Court did not blindly apply the standard from New York Times v. Sullivan, rather it reached this conclusion “upon careful consideration” of a false light action involving private individuals.  Id. at 390.  The Court held that recovery under the New York Statute was viable if the defendant acted “with knowledge or its falsity or in reckless disregard for the truth.”  Id. at 389(90.  The Supreme Court recognized the similarities and the distinctions between false light and defamation.  Id. at 385 n.9.  

Several years later, the Court held that states may adopt any standard of liability in a defamation action, “so long as they do not impose liability without fault.”  Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974).
  The Gertz Court also suggested actual malice might be required for a statement, which was not facially defamatory, but only defamatory by innuendo or implication.  Cox v. Hatch, 761 P.2d 556, 559 n.2. (1975).

Following the Gertz decision, the Supreme Court again was faced with a false light invasion of privacy action in Cantrell v. Forest City Publ’g Co., 419 U.S. 245 (1974).  There, the Supreme Court held that liability could only exist if the newspaper had published the article with actual malice.  Id. at 251.  This decision reaffirmed the Court’s holding in Time, and acknowledged its holding in Gertz, but specifically avoided the opportunity to clarify whether a state could apply a more relaxed standard in a false light privacy case involving a private figure.  Id. at 250(51.




A majority of jurisdictions follow Time, rather than the less stringent requirement of Gertz.   Colbert, 747 P.2d at 291 (collecting cases requiring actual malice be shown); Yancey v. Hamilton, 786 S.W.2d 854, 860 (Ky. 1990) (refusing to allow any standard other than actual malice in false light cases involving private individuals and matters of public interest based on “speculation about the high court’s parting ways with established precedent”).  Courts adopting a Gertz standard in false light cases discount the common law and fail to recognize that the Constitution may require actual malice.  Gary T. Schwartz, Explaining and Justifying a Limited Tort of False Light Invasion of Privacy, 41 Case W. Res. L. Rev. 885, 913 (1991).  



The Arkansas Supreme Court properly applied Time to false light actions and Gertz to defamations actions.  Dodrill v. Arkansas Democrat Co., 590 S.W.2d 840, 845 (Ark. 1979).  In Dodrill, an attorney sued for libel and false light invasion of privacy when a Little Rock newspaper published an article entitled “Suspended LR Lawyer Fails Bar Examination.”  590 S.W.2d 840, 841 (Ark. 1979).  Although the plaintiff’s name was not on the list of names provided by the Secretary of the Board of Bar Examiners, the plaintiff had in fact passed the bar.  Id. at 842.  In reviewing the plaintiff’s libel claim, the court discussed the Gertz holding at length.  Id. at 843(45.  However, the court affirmed summary judgment for the defendant as to the plaintiff’s false light claim, because it did not apply Gertz.  Id. at 844(46.  The court held that the Time v. Hill rule mandates that a plaintiff must prove actual malice and that this is the law irrespective to subsequent Supreme Court decisions.  Id. at 845.  The Arkansas court further noted that in Cantrell v. Forest City Publishing Co., 419 U.S. 245 (1974), the Supreme Court “consciously abstained” from determining how Gertz affects, but that it was the court’s duty to abide by Time v. Hill until it is overruled by the Supreme Court.  Id. at 845 n.9.  



In Brewer v. Rogers, a high school football coach sued a school superintendent, a news reporter, and a television station alleging false light invasion of privacy.  439 S.E.2d 77, 77 (Ga. App. 1993).  An investigation of grade changes for a football player resulted in the broadcast of an interview with the School Superintendent Shuler.  Id. at 78.  The coverage featured Brewer as being involved in the alleged grade changes and named no one else.  Id.  Shuler then relayed that Brewer, fifteen years earlier, had been charged with commercial gambling and felony possession of marijuana, but that these records were sealed pursuant to his plea agreement.  Id.  The appellate court affirmed summary judgment for all defendants despite newspaper article’s insinuation that he was guilty of grade alterations, because there was no viable cause of action for false light invasion of privacy in absence of actual malice.  Id. at 83.



Here, the lower courts properly applied the actual malice standard, just as the courts in Dodrill and Brewer.  (R. at 11.)  Reckless disregard is the proper standard, that is until the Supreme Court holds otherwise.  The Gertz Court could have specifically stated that its decision applied to false light actions as well as defamation actions.  However, that is not the case.  Moreover, the Supreme Court in deciding Cantrell, a false light case, could have overruled Time and applied a Gertz standard.  “Whether Gertz will be used to modify Time, Inc. v. Hill is only speculation;” actual malice is required until the Supreme Court overrules Time.  McCall v. Courier-Journal and Louisville Times Co., 623 S.W.2d 882, 888 (Ky. 1981).



b.  Freedom of speech should not be limited based upon sources and classifications; rather all speakers should find protection under the umbrella of First Amendment rights



The United States Supreme Court had held that the value of speech is not contingent on its source.  First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 777, (1978).  Distinguishing in the level of protection afforded speakers is inconsistent with the First Amendment principle that the inherent value of speech is not dependant on the identity of its source.  Greenmoss Builders, Inc. v. Dun & Bradstreet, Inc., 472 U.S. 749, 781 (1985) (Brennan, J., dissenting) (citing First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 777, (1978)); In re IBP Confidential Business Documents Litigation v. Iowa Beef Processors, Inc., 797 F.2d 632, 642 (8th Cir. 1986).



In Greenmoss Builders, Inc. v. Dun & Bradstreet, Inc., the United States Supreme Court reviewed the Vermont Supreme Court’s holding that nonmedia defendants did not deserve the same First Amendment protections as media defendants.  472 U.S. 749, 752 (1985).  However, the United States Supreme Court’s decision did not even give mention to the media/nonmedia issue, which was the basis of the lower court’s holding, and instead the Court rested its decision on the nature of the speech, not the identity of the defendant.  Id. at 751(63.  The majority opinion failed to address any such distinction, but five justices explicitly rejected any media/nonmedia classification.  Id. at 772(73, 784(86.  Justice White stated that the First Amendment affords no more protection to the press than it does to others who exercise their free speech rights.  Id. at 773 (White, J., concurring).  Justice Brennan’s dissent, joined by Justices Marshall, Blackmun, and Stevens, explicitly rejected any media/nonmedia distinction, because of the difficulty in determining what constitutes a media entity.  Id. at 781(82 (Brennan, J., dissenting).  First Amendment publications are intended to inform the public; the identity of the source is irrelevant.  Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 778 (1986).



In defamation law, the actual malice standard applies to both media and nonmedia defendants.  Wampler v. Higgins, 752 N.E.2d 962, 972 (Ohio 2001); Miller v. Nestande, 237 Cal. Rptr. 359, 363 (1987).  In Wampler, the Ohio Supreme Court was presented with this very dilemma and concluded there should be no distinction between media and nonmedia defendants.  Wampler, 752 N.E.2d at 273.  In that case, the plaintiff argued that a private citizen should not enjoy the same First Amendment protection as the media because of the Constitution’s reference to “freedom of the press.”  Id. at 972(73.  The Ohio Supreme Court rejected this narrow interpretation, refusing to endorse any distinction between media and nonmedia defendants that would differentiate in the amount of constitutional protection afforded any defendant.  Id.  

The plain language of the First Amendment provides no justification for “according greater protection to the media than to private parties.”  Anderson v. Low Rent Housing Comm’n of Muscatine, 403 N.W.2d 239, 247 (Iowa 1981) (holding the New York Times actual malice standard of clear and convincing evidence applies equally to media and nonmedia defendants); see, U.S. Const. amend. I.  Regardless of status, all persons in our society should be afforded the same constitutional protections.  Note, Mediaocracy and Mistrust: Extending New York Times Defamation Protection to Nonmedia Defendants, 95 Harv. L. Rev. 1876, 1885 (1982).  



This case presents the same dilemma Justice Brennan discussed in attempting to determine what constitutes a media entity.  Dun & Bradstreet, 472 U.S. at 781(82 (Brennan, J., dissenting) (“[I]t makes no sense to give the most protection to those publishers who reach the most readers and therefore pollute the channels of communication with the most misinformation and do the most damage to private reputation”).  The First Amendment protects all speakers, delegating equal rights to all.  Wampler, 752 N.E.2d at 973.  



The Marshall Manatees deserve protection without regard to classification beneath the umbrella of First Amendment rights in order to express its interests in the search for lost children.  Therefore, this court should find that the Marshall Manatees are entitled to the same protection as any other defendant, media or not.  


2.  The Marshall State Statute mandates a standard of reckless disregard 



a.  The Marshall state statute must be literally interpreted

Marshall’s revised code section 652E defines and sets the boundaries for a false light invasion of privacy cause of action.  Marshall Revised Code § 652E.  If the language of a statute is clear and unambiguous, the court must literally interpret the statute, giving a plain and ordinary meaning to the words of the statute.  Swerdlick v. Koch, 721 A.2d 849, 857 (R.I. 1998) (finding no viable cause of action for invasion of privacy where the “conduct and activity at issue [did] not fit within the language of the privacy statute”).  Construing a statute with identical language, the Nebraska Supreme Court concluded that because the plain language of the statue required the plaintiff to show the actor had knowledge or acted with reckless disregard as to the falsity of the publicized matter, any claim unable to meet this standard must be dismissed.  Schonewis v. Dando, 435 N.W.2d 666, 670.  “Balancing the competing policy concerns underlying tort recovery for invasion of privacy is best left to the legislature.”  Howell v. New York Post Co., Inc., 612 N.E.2d 699, 703 (N.Y. 1993) (holding that there is not common law privacy because the state statutory right to privacy governs); Zindo v. Louisiana Pacific Corp., 440 N.W.2d 548, 556 (Wis. 1989) (holding same); Falwell v. Penthouse International, LTD., 521 F. Supp. 1204, 1206(07 (W.D. Vir. 1981) (holding same).


The state of Marshall requires proof of knowledge or a “reckless disregard as to the falsity” of the publicized matter, which is the same test required by the United States Supreme Court in Time v. Hill.  385 U.S. 372 at 389(90 (1967).  Under that standard, a plaintiff could not recover for false light invasion of privacy where erroneous statements were negligently made.  Id. at 388.  (holding a “negligence standard would place on the press the intolerable burden of guessing how a jury might assess the reasonableness of steps taken by it to verify the accuracy of every reference to a name, picture or portrait.”) 


The Marshall legislature has already determined a cause of action for false light invasion of privacy will exist in this state, and requiring the reckless disregard standard pursuant to the statute, will sufficiently protect free speech rights.  Because the plain language of the Marshall statute commingled with policy concerns were given proper consideration by the lower courts, a grant of summary judgment is the only proper outcome for this case.    



b.  Time’s Reckless Disregard Standard sufficiently protects free speech rights


Where the publicized matter is of public concern, a private plaintiff must show actual malice to recover in a false light invasion of privacy action.  Relieving the plaintiff from having to prove actual malice allows the plaintiff to bring a defamation action without requiring proof of damage to his or her reputation.  Pfannenstiel v. Osborne Publ’g Co., 939 F. Supp. 1497, 1503 (D. Kan. 1996) (noting that allowing a deviation from the actual malice standard established by Time would create a negligence cause of action for hurt feelings).  



Courts have expressed concern that the false light invasion of privacy actions could potentially compromise First Amendment protection by “sidestepping the safeguards which restrain the reach of traditional public defamation litigation.”   Arrington v. New York Times Co., 449 N.Y.S.2d 941, 945 (N.Y. Ct. App. 1982); see John W. Wade, Defamation and the Right to Privacy, 15 Vand. L. Rev. 1093, 1121 (1962).  Requiring the reckless disregard standard of Time sufficiently protects free speech rights.  Cain v. Hearst Corp., 878 S.W.2d 577, 589 (Tex. 1994) (Hightower, J., dissenting) (citing Gary T. Schwartz, Explaining and Justifying a Limited Tort of False Light Invasion of Privacy, 41 Case W. Res. L. Rev. 885, 906 (1991)).

Sound public policy supports the reckless disregard standard as an integral part of an invasion of privacy claim.  To allow Petitioner to assert his claim without proof of actual malice would create an “open season” on privacy causes of action in which they would only need to prove a hint of negligence.  Altering the actual malice standard would defeat goals of judicial economy and efficiency.      
B.  
Summary Judgment is Proper Because Petitioner Failed to Establish a Prima Facie Case, and the Publication Involved a Substantial Public Interest 



1.  
Petitioner cannot establish a prima facie case for false light 




invasion of privacy 

Summary judgment is mandatory because the Petitioner failed to establish a prima facie case for false light invasion of privacy.  Prescott v. Bay St. Louis Newspapers, Inc., 497 So. 2d 77, 80 (Miss. 1986) (holding summary judgment proper as a matter of law where the plaintiff fails to prove any element of false light invasion of privacy).  The State of Marshall has enacted a statute governing causes of action for false light invasion of privacy.  The applicable section provides:

One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of his privacy, if:

(a) the false light in which the other was placed would be highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

Marshall Revised Code § 652E (emphasis added).  The elements of an action for false light invasion of privacy are:

(a) placing another in a false light;

(b) which would be highly offensive to a reasonable person; and 

(c) that the actor had knowledge or acted in reckless disregard as to the falsity of the publicized matter.  

Schonewis v. Dando, 435 N.W.2d 666, 669(70 (Neb. 1989) (interpreting state statute with language identical to Marshall Revised Code § 652E).    Petitioner has not raised a genuine issue of material fact on any element of false light invasion of privacy and therefore summary judgment is proper as a matter of law.


a.
Seeking the Petitioner’s whereabouts concerning a child abduction did not place him in a false light


Proving falsity of the publicized matter is fundamental to a claim of false light invasion of privacy.  Schonewis, 435 N.W.2d at 670.  For a matter to be considered publicized, there must be such widespread publicity to so many people that the matter must be substantially certain to become public knowledge.  Id. (citing Polin v. Dun & Bradstreet, Inc., 768 F.2d 1204, 1206 (10th Cir. 1985)).  Photographs that place a person in a false light, but that are fair and accurate representations cannot form the basis for a false light invasion of privacy case, unless the picture is so highly offensive that it surpasses the limits of decency.  Aisenson v. Am. Broad. Co., 269 Cal. Rptr. 379, 387 (Cal. App. 1990) (citing Cantrell v. Forest City Publ’g Co., 419 U.S. 245, 253 (1974)).  
The false light that the plaintiff is alleging must be “clear and unmistakable from the words themselves and not the product of innuendo, speculation or conjecture.”  Prescott v. Bay St. Louis Newspapers, Inc., 497 So.2d 77, 81 (Miss. 1986) (quoting Ferguson v. Watkins, 448 So.2d 271, 275 (Miss. 1984)).  



Initial determination of whether photographs portrayed the Petitioner in a false light is a question of law exclusively for the court.  Faloona v. Hustler Magazine, 799 F.2d 1000, 1006 (5th Cir. 1986).   As a threshold issue, the court must determine whether a statement is capable of casting the plaintiff in a false light.  Fudge v. Penthouse, 840 F.2d 1012 (1st Cir. 1988); Wadman v. State, 510 N.W.2d 426, 429 (Neb. App. 1993).  In Wadman, the plaintiff sued the state of Nebraska for false light invasion of privacy.  Id.    The state legislature formed a committee to investigate allegations of child abuse.  Id. at 428.  The victims, during a videotaped statement, implicated the plaintiff as well as other prominent men as having been part of the physical and sexual abuse.  Id. at 428(429.  Until the committee could determine whether the accusations were sufficient to warrant grand jury investigation, all the investigation records were sealed.  Id. at 429.  Despite sequestration of the records, a former state senator mailed newsletters revealing the accusations to constituents and local reporters.  Id.  The appellate court affirmed the trial court’s dismissal of the plaintiff’s suit for false light because the publicized matter could not be fairly characterized as false.  Id. at 432.  This publicity could have been highly offensive, but the plaintiff could not establish a viable cause of action because it was not inaccurate to state he had been accused of committing abuse.  Id.  


Like in Wadman, summary judgment is proper in this case.  The publicized matter in this case cannot be fairly characterized as false because the Petitioner has a relationship with the missing children.  The Petitioner was married to Le Anna Tuceo, an identified child abductor, and he did have the last known contact with his former wife after the abduction.  (R. at 9.)  The billboard does not say the Petitioner is a child abductor.  (R. at 9.)   Seeking the Petitioner’s whereabouts for information regarding the abduction did not place him in a false light given his close connection to the abduction.  Petitioner’s allegation of false light must fails because it is the product of innuendo, not false light, and was not “clear and unmistakable from the words themselves.”  Prescott, 497 So. 2d at 81.  Any argument by the Petitioner that the billboard placed him in a false light by inferring he was a child abductor is insufficient to establish actual malice even if this “inference were tantamount to a falsehood.”  Berry v. Nat’l Broad., 480 F.2d 428, 433 (8th Cir. 1973) (reversing with instruction to dismiss where plaintiff argued that a televised report suggested, by reason of certain omissions, that he was improperly acquitted and hence cast him in a false light).


The Manatees simply cannot be held responsible for speculation or conjecture stemming from the contents of the billboard.  The Petitioner has no summary judgment proof that raises a fact question on any element of false light.  Therefore, summary judgment is proper as a matter of law and this court should affirm the lower courts’ grant of summary judgment. 


b.
A billboard addressing issues of public interest is not highly offensive to a reasonable person  



The highly offensive standard requires proof that a reasonable person would be seriously offended by the publication.  Restatement (Second) of Torts § 652E cmt. c.  A highly offensive disclosure is one that would cause emotional distress or embarrassment to a reasonable person; “the injury therefore [is] to the plaintiff’s human dignity and peace of mind.”  Michaels v. Internet Entm’t Group, Inc., 5 F. Supp. 823, 842 (C.D. Cal. 1998) (holding that a stolen videotape of plaintiff having sexual intercourse was highly offensive).  However, the highly offensive standard must be narrowly construed “[i]n order to avoid a head-on collision with First Amendment rights.”  Machleder v. Diaz, 801 F.2d 46, 58 (2nd Cir. 1986).  This court may determine as a matter of law whether the publication is capable of conveying an offensive meaning or innuendo that would be highly offensive to a reasonable person.  Id.; Salek v. Passaic Collegiate Sch., 605 A.2d 276, 279 (N.J. Super Ct. App. Div. 1992) (holding that a picture in yearbook of teacher and student with captions depicted the student declining the teachers sexual invitation was not highly offensive as a matter of law and summary judgment was proper).   



The facts of the present case do not rise to the level required to satisfy the “highly offensive to a reasonable person” element of a false light cause of action.  For example, in Faloona, the plaintiffs argued that their nude photographs appearing in Hustler insinuated that they had actually posed for Hustler and that they supported and endorsed the publication.  Faloona v. Hustler Magazine, 799 F.2d 1000, 1006 (5th Cir. 1986).  The Fifth Circuit affirmed summary judgment, reasoning that the fact that plaintiff’s pictures were published in Hustler was not offensive, even though the publication itself is “manifestly offensive.”  Id. at 1007.  



Because the Petitioner’s photograph was taken in public, the publication of the photograph would not be highly offensive to a reasonable person.  Cefalu v. Globe Newspaper Co., 391 N.E.2d 925, 939 (Mass. Ct. App. 1979); Schifano v. Green County Greyhound Park Inc., 624 So.2d 178, 182 (Ala. 1993) (holding summary judgment was proper where photograph taken in public, at a race park, could not be considered highly offensive to a reasonable person).  In Cefalu, the court affirmed summary judgment in a false light action where the plaintiff’s photograph was published in a false context.  Cefalu, 391 N.E.2d at 939.  In that case, the plaintiff accompanied a friend to the unemployment office who did not speak English.  Id. at 937.  While waiting in line, his picture was taken and was later featured in two newspaper articles discussing unemployment.  Id. at 936.  The first article was entitled “A costly paradox: unemployment is high, but jobs go begging.”  Id.  The second article was a feature story on unemployment entitled “Jobless line up for their checks at Division of Employment Security office.”  Id. at 937.  The court reasoned that publication of a photograph taken in public could not meet the highly offensive standard because the appearing “in a public place necessarily involves doffing the cloak of privacy.”  Id. at 939.  The court also observed that the Restatement (Second) of Torts distinguishes between a picture taken in private, which would be an invasion of privacy, and a picture taken in a public area, which is not an invasion of privacy.  Id.  



Here, the Petitioner’s photograph was taken in a public place, where cameras operated in plain view.  (R. at 13.)  Just as in Cefalu, where the court held that the plaintiff could not meet the highly offensive standard because appearing “in public necessarily involves doffing the cloak of privacy,” summary judgment is proper in this case because Petitioner has no proof that satisfies the highly offensive standard required by Marshall Statute.  



c.
The Marshall Manatees’ concern for lost children does not establish proof of reckless disregard 

To recover for false light invasion of privacy, a plaintiff must prove that the “actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.”  Machleder, 801 F.2d at 53 (citing Restatement (Second) of Torts § 652E (1977)) (emphasis added).  For purposes of the First Amendment, failure to investigate will not establish bad faith.  St. Amant v. Thompson, 390 U.S. 727, 733 (1968).  Rather, the evidence must show that the defendant “in fact entertained serious doubts as to the truth of his publication.”  Id. at 731.  To guarantee truthful publications regarding public affairs, the First Amendment must “protect some erroneous publications as well as true ones.”  Id. at 732.  



To prove reckless disregard, the plaintiff must show with “convincing clarity” that the defendant possessed a “high degree of awareness of probable falsity or in fact entertained serious doubts as to the truth of the publication.”  Colbert v. World Publ’g Co., 747 P.2d 286, 291 (Okla. 1987) (refusing to adopt a standard that would impose liability for accidental or negligent injury).  The reckless disregard requirement acts as a filter, weeding out those suits based on mere hurt feelings while preserving those suits where the conduct “has clearly exceeded tolerable bounds of social deportment.”  Id. (quoting Munley v. ISC Fin. House Inc., 584 P.2d 1336, 1338(39 n.10 (Okla. 1978)).  The actual malice standard applies regardless of plaintiff’s status as a private individual or a public figure.  Yancey v. Hamilton, 786 S.W.2d 854, 860 (Ky. 1990); Lovgren v. Citizens First Nat’l Bank, 534 N.E.2d 987, 991 (Ill. 1989) (holding a distinction between private and public figures unnecessary in false light cases).



In O’Brien, a newspaper article documented a meeting where parents sought an investigation into teachers engaging in sexual misconduct with high school students.  O’Brien v. Williamson Daily News, 735 F. Supp. 218, 222 (E.D. Ky. 1990), aff’d, 931 F.2d 893 (6th Cir. 1991).  According to the article, the principal confirmed that he received a complaint from a 17-year old female against the plaintiff.  Id. at 224.  However, the principal claimed to have never made that statement.  Id.  Several newspapers ran articles essentially duplicating the original.  Id. at 221.  The teacher sued claiming that the articles falsely implied he had engaged in sexual misconduct.  Id. at 222.  In granting summary judgment for the defendants who republished the article, the court noted the newspapers that republished the article were not obligated to investigate the allegation because nothing in the original article indicated the story was not an accurate account of a public meeting.  Id. at 225.  The court further supported summary judgment by reasoning that simply republishing the original story “necessarily precludes a finding of malice.”  Id. (emphasis added).  

Similarly, the Manatees only republished the information it received from the FLK database.  When the comparison of the Marshall Manatees database was run against the FLK database, the system indicated a match that linked Petitioner’s image to the image of a man who possibly had information regarding the kidnapping.  (R. at 8.)  The FLK database indicated the Petitioner possibly had knowledge of the events surrounding a child abduction and the Manatees were not obligated to verify the accuracy of this information.  The Manatees merely republished information that was already published in the FLK database and therefore such republication cannot establish actual malice.  See O’Brien, 735 F. Supp. at 222.



Even if the publishing of Petitioner’s photograph on the billboard had been contextually erroneous, summary judgment was still correct.  Colbert, 747 P.2d at 292.  In Colbert, a private plaintiff sued a newspaper after it erroneously associated the plaintiff’s picture with an article regarding a psychotic murderer.  Id. at 287.  Years earlier, the plaintiff’s sister mailed his picture to the newspaper with information regarding his graduation from law school.  Id. at 287.  The newspaper erroneously included plaintiff’s picture with an article discussing the death of a person who had been convicted of a gruesome murder and was reportedly mentally ill.  Id. at 287(288.  In response to the plaintiff’s suit, the newspaper asserted the plaintiff could not recover for false light invasion of privacy absent a showing of actual malice.  Id.  The Oklahoma Supreme Court agreed with the newspaper and dismissed the case because the plaintiff failed to prove actual malice. Id.

The Manatees did not randomly choose a photograph from its database to use on its public service billboard.  The Petitioner’s photograph was selected after the system indicated a match between the Petitioner’s image in the Manatees’ database with an image in the FLK database, indicating he was an abductor or possibly associated with a child abduction.  (R. at 8.)  In order to ensure accuracy, a technician visually compared the images.  (R. at 8.)  Both photographs showed a man of approximately the same height, weight, eye and hair color.  (R. at 8.)  The undisputed fact that the Manatees so thoroughly scrutinized the photographs precludes any assertion of actual malice because they did not act with knowledge of falsity or in reckless disregard.   


2.
Child abductions is a matter of profound social importance and public concern  


When balanced against of matters of public interest, the right to privacy must give way, to guarantee the ‘uninhibited, robust and wide-open’ discussion of legitimate public issues.” Goodrich v. Waterbury Republican-Am., Inc., 448 A.2d 1317, 1331(32 (Conn. 1982) (quoting New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)); Rosanova v. Playboy Enters., Inc., 580 F.2d 859, 861 (5th Cir. 1978) (holding investigations into criminal activity are matters of public concern).  Summary judgment is proper based on public interest grounds, even where a false context has been established.  Quezada v. The Daily News, 501 N.Y.S.2d 971, 975 (N.Y. App. Div. 1986); Bytner v. Capital Newspapers, 492 N.E.2d 1228, 1228 (N.Y. 1986) (holding the trial court erred in refusing to grant summary judgment because the publication was newsworthy, despite an erroneous caption accompanying a photograph).



Because matters related to child abduction is one of public concern, summary judgment was proper in this case.  Partington v. Buliosi, 56 F.3d 1147, 1152 (9th Cir. 1995).  In the murder prosecution of two defendants, one defendant was acquitted, but the other defendant was convicted.  Id. at 1149.  The attorney who represented the acquitted defendant wrote a book about the trial, which implied that the attorney who had represented the convicted defendant had not read court transcripts relevant to the defense and criticized him for failing to call a particular witness.  Id. at 1150.  The attorney sued claiming the statements put him in a false light by implying he was incompetent and that he had failed to provide an adequate defense for his client.  Id. at 1151.  The court affirmed summary judgment, holding that even if those statements created a false implication, they were protected by the First Amendment because the murder trial was a matter of public concern.  Id. at 1152. 



The right to recover for invasion of privacy is restricted in situations that involve matters of public interest.  Wilson v. Thruman, 445 S.E.2d 811, 814 (Ga. Ct. App. 1994).  In Wilson, the plaintiff was a law enforcement officer accused by a suspect of sodomy.  Id. at 812.  The plaintiff sued the officers heading the investigation and the city for malicious prosecution and invasion of privacy arguing that the information released to the media, including his photograph placed him in a false light.  Id.  The court affirmed summary judgment, holding that the publication related to a matter of public interest and it could not constitute an invasion of privacy.  Id. at 814.



Similar to Parington and Wilson, the Manatees’ publication does not constitute an invasion of privacy because it involves a matter of public interest.  The primary goal of FLK is to promote public awareness of abducted and missing children.  (R. at 5.)  To achieve this goal, FLK maintains an extensive web site featuring information about the organization and a number of resources for finding lost and abducted children. (R. at 5.)  



Petitioner’s questionable claim of false light invasion of privacy is not sufficient to outweigh the public’s interest in finding lost children.  Simply because Petitioner thought some people assumed he was an abductor, (R. at 10.)  he cannot reasonably assert his alleged injuries take priority over matters of such social importance and public concern.  Because of the profound public interest matters at issue in this case, Petitioner’s claim for invasion of privacy cannot survive summary judgment.  Therefore, this Court should affirm the lower courts’ grant of summary judgment.  

II. 
PETITIONER CANNOT ESTABLISH THE ELEMENTS FOR COMMERICAL MISAPPROPRIATION OF NAME OR LIKENESS


A.
Petitioner cannot prove the Manatees invaded his privacy through misappropriation of his name or likeness

Marshall’s statute governing causes of action for misappropriation of name and likeness provides:

One who appropriates to his own use or benefit for commercial purposes, the name, image or likeness of another is subject to liability to the other for invasion of his privacy.

Marshall Revised Code § 652C; Faber v. Condecor, Inc., 477 A.2d 1289, 1286 (N.J. Super App. Div. 1984) (holding a viable cause of action for misappropriation exists where the defendant published the plaintiff’s photograph solely for trade purposes).  



The United States Supreme Court has recognized a right of publicity action in Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562, 575 (1977), but facts in that case are distinguishable from this case.  There, the plaintiff sued when the local media broadcast his human cannonball act on the evening news.  Id. at 564. The Court found that the television station misappropriated the plaintiff’s valuable property right because broadcasting the entire event went to the heart of Zacchini’s ability to earn a living from his skills.  Id.  The Court reasoned that the plaintiff charged admission to his act, which was a product of his “own talents and energy, the end result of much time, effort and expense.”  Id.  Zacchini stands for the premise that the right of publicity protects an economic interest related to a person’s public commercial activities.  



Zacchini is unlike this case because there is no misappropriation of a property right.  Petitioner was not paid to attend the Manatees game on January 32, 2001.  Likewise, no one else at the basketball game was paying to see the Petitioner at the game.  Additionally, the Manatees reproduction of Petitioner’s picture, did not deprive him of any economic benefit.  Thus, Petitioner has failed to provide evidence that raises a fact question on the likeness element.  Therefore, summary judgment is proper as a matter of law.    


1.
The use of Petitioner’s photograph was not for commercial purposes


The Petitioner cannot object merely because his photograph was publicized.  Nelson v. Times, 373 A.2d 1221, 1224 (Me. 1977) (citing Restatement (Second) of Torts § 652C cmt. d (1977)).  Only when the publicity is for the purpose of appropriating commercial value to the Marshall Manatees could the Petitioner claim his right of privacy had been invaded.  Id. (relying on Restatement (Second) of Torts § 652C cmt. d (1977)).  Here, the Marshall Manatees received absolutely no commercial use or benefit from the display of Petitioner’s photograph.  Stated more simply, “the appropriation must benefit the tortfeasor.”  Id; Tellado v. Time-Life Books, Inc., 643 F. Supp. 904, 909 (D. N.J. 1986) (“a misappropriation claim for a public event will stand only if the plaintiff’s likeness is used for predominantly commercial purposes” and the publication is “without a redeeming public interest, news or historical value”) (emphasis added).



The Petitioner’s claim for misappropriation also fails because his photograph was taken in public and used to illustrate a newsworthy issue.  Neff v. Time, 406 F. Supp. 858, 859 (W.D. Penn. 1976); Fogel v. Forbes. Inc., 500 F. Supp. 1081, 1083 (E.D. Penn. 1980) (holding that a photograph taken in public used to illustrate a newsworthy article is not an appropriation).  In Neff, a photographer with Sports Illustrated took a picture of the plaintiff at a football game with the front zipper of his pants completely open, and without his knowledge or consent published the revealing picture with an article entitled “a sexual deviate.”  Neff, 406 F. Supp. at 859.  The plaintiff argued that this unauthorized publication invaded his right to privacy by subjecting him to public ridicule and contempt, diminished his reputation among his family, friends, and business associates, and caused him severe mental and emotional distress.  Id. 



The court conceded that “[w]ithout doubt the magazine deliberately exhibited [the plaintiff] in an embarrassing manner,” but granted summary judgment for the defendant despite this concession.  Id. at 860.  The court held that the fact that the plaintiff’s picture was published in a magazine, which is nationally distributed for profit, does not constitute a misappropriation of his likeness.  Id. at 861.  Section 652C of the Restatement (Second) of Torts was not applicable because the plaintiff’s picture was taken in a public place for a newsworthy article, and therefore the defendant was entitled to First Amendment protection and summary judgment.  Id.  



In another case, in Faloona, the Fifth Circuit held that mere publication of the Petitioner’s photograph in a commercial forum, such as a newspaper or a magazine, would not create a cause of action for misappropriation of name or likeness.  Faloona v. Hustler Magazine, 607 F. Supp. 1341, 1360 (N.D. Tex. 1985), aff’d, 799 F.2d 1000 (5th Cir. 1986) (citing Restatement (Second) of Torts § 652C, cmt. d (1977)).  But rather, the defendant must have capitalized on the plaintiff’s likeness with the intent of selling more magazines or newspapers and the public must be able to identify the plaintiff.  Id.  In Faloona, the plaintiffs’ sued after their nude photographs appeared in Hustler, claiming that Hustler had misappropriated their likenesses for commercial advantage.  Id. at 1359(60.  In dismissing the plaintiffs’ “baseless” claim, the court found that the plaintiffs failed to meet either requirement for liability.  Id. at 1360.  The court reasoned that Hustler did not publish the photographs with the intent of selling more magazines.  Id.  And further that the plaintiffs were not identified by name or otherwise.  Id.




In Grimsley, Lois Grimsley’s doctors told her that her stomach pains were merely a urinary tract infection and hemorrhoids.  Grimsley v. Guccione, 703 F. Supp. 903, 905 (M. D. Ala. 1988).  However, less the forty-eight hours later, Grimsley gave birth to a baby boy on the floor of her bedroom, and neither Grimsley, nor her doctors, knew she was pregnant.  Id.  A local reporter interviewed Grimsley and photographed her with her son and the newspaper subsequently ran the story with the caption “Birth of a Hemorrhoid.”  Id.  The Associated Press later picked up the story and it appeared in other newspapers.  Id.  However, when a synopsis of the article appeared in Penthouse Magazine, the offended plaintiff brought a suit for false light, misappropriation, and intentional infliction of emotional distress.  Id.  Penthouse moved for summary judgment claiming the newsworthy publication was constitutionally protected.  Id. at 906(06.  



The court noted there was no evidence suggesting Penthouse had appropriated Grimsley’s name or likeness for a commercial benefit or other advantage and granted summary judgment.  Id. a 911.  The court reasoned that Penthouse had not used the article to advertise any magazine contents or to increase sales.  Id.  Moreover, there was no evidence that the inclusion of the article gave rise to any increased sales of Penthouse magazines.  Id.



Just as in Faloona and Grimsley, where there was no evidence that the defendant capitalized on the plaintiff’s likeness with the intent of selling more magazines, summary judgment is proper here also because there is no evidence in the record that the Marshall Manatees capitalized on the Petitioner’s likeness with the intent of selling more tickets.  The “Manatees Care” service project, designed to raise public awareness of the problem of abducted children, includes the use of the customer database.  (R. at 4, 6.)  Many teams endorse and support charities and any announcement regarding such an affiliation is considered advocacy for that charity, rather than an advertisement.  



Similarly, the Manatees’ billboard was not an advertisement of any kind, but rather a public service announcement supporting a specific charity. Moreover, the text appearing on the billboard only made reference to abducted children and the Manatees Care service project; no references were made regarding ticket sales or any other potential benefits of the team.  (R. at 8, 9.)  And much like in Neff, the content produced in this situation is entitled to First Amendment protection.  Society places immense importance on information regarding the whereabouts of lost and abducted children.  This immense importance requires that newsworthy information able to be freely disseminated.  The Manatees’ actions should be granted First Amendment protection because of great public interest and concern.  Petitioner’s mere assertion that the Manatees tortuously invaded his right to privacy is insufficient to satisfy the rigor of misappropriation standards.

2. Petitioner cannot reasonably assert that his likeness has any value

To state a viable cause of action for invasion of privacy by appropriation, the defendant must have appropriated the plaintiff’s “reputation, prestige, social or commercial standing public interest or other values of the plaintiff’s name or likeness.”  Restatement (Second) of Torts § 652C cmt. c. (1977).  But “[u]ntil the value of the name has in some way been appropriated, there is no tort.”  Id.  The plaintiff’s name or likeness must have some intrinsic value that if appropriated would allow a defendant to seize a commercial profit.  Schifano v. Green County Greyhound Park Inc., 624 So.2d 178, 181 (Ala. 1993); Jackson v. Playboy Enters., Inc., 574 F. Supp. 10, 13 (S. D. Ohio 1983) (granting summary judgment where the plaintiffs’ likeness did not have any value that could be appropriated by someone else).

In Schifano, a picture of the plaintiffs taken at the race park appeared in the race park’s advertising brochure.  Schifano, 624 So.2d at 179.  In granting summary judgment, the court reasoned that when there was no unique value in the plaintiff’s likeness, a person could not protest to his name or image being shown to the public because both were already open to public observation.  Id. at 181 (citing Restatement (Second) of Torts § 652C cmt. d.).  

Even if the Manatees used the Petitioner’s photograph for their benefit, the Petitioner’s claim still fails because there is no evidence that his image has any value.  Vassiliades v. Garfinckel’s, 492 A.2d 580, 592 (D.C. 1985).  In Vassiliades, the plaintiff sued her surgeon for invasion of privacy by misappropriation.  Id. at 584.  The plaintiff, who retired from her position at the U.S. Department of Health and Human Services, decided she would undergo a facelift in an effort to remove some of her wrinkles.  Id. at 585.  Prior to the surgery, the surgeon took pictures of the plaintiff.  Id.  He explained the pictures were part of his routine practice, as a protective measure should a patient claim after surgery that there was no improvement.  Id.   Several months after the surgery, the surgeon participated in a television broadcast special entitled, “Creams versus Plastic Surgery.”  Id.  During this televised presentation, the surgeon showed the plaintiff’s “before” and “after” pictures.  Id.  The plaintiff learned of the program through friends and was devastated, she became extremely depressed, and refused to go into public.  Id. at 586.  The court affirmed the trial court’s directed verdict as to the plaintiff’s misappropriation claim.  The court reasoned that although the surgeon used the photographs for his benefit, the plaintiff failed to show there was any value in her likeness; thus there could be no commercial misappropriation.  Id. at 592.  


Further, intrinsic value of name or likeness cannot be established by showing that the defendant benefited in some way by using the plaintiff’s name or likeness when the benefit would have been the same as using a number of any other likenesses.  Cox v. Hatch, 761 P.2d 556, 565 (Utah 1988).  Therefore, it follows that even if the Petitioner’s likeness did have some value that was appropriated, his claim still fails because this benefit would have been the same using any of the other patrons’ photographs.  


Plaintiff cannot maintain that there is any reasonable commercial value in the use of his likeness.  The Petitioner here has presented no evidence that his likeness was unique or had any value that the Manatees could have appropriated.  Petitioner is not famous.  His face is not widely recognized.  Moreover, his name was not included on the billboard.  (R. at 9.)  Further, the record shows no evidence that the Manatees sought to take advantage of the Petitioner’s likeness with an intent for commercial gain.  For these reasons, Schifano, Vassiliades, and Cox show that Petitioner is barred from recovery for misappropriation and summary judgment is proper as a matter of law.  


3.
Petitioner shared a direct relationship to the actual child abduction in this case

Petitioner was not involved in the abduction of the children, but he was directly related to such a situation because his former wife at did in fact abduct her children from a previous marriage.  (R. at 9.)  Similarly, in Finger, a magazine published a photograph of the plaintiffs and their six children without their consent.  Finger v. Omni Publs. Int’l., 566 N.E.2d 141, 142 (N.Y. 1990).  The photograph accompanied an article discussing caffeine-enhanced fertility.  Id.  The caption underneath this photograph read: “Want a big family?  Maybe your sperm needs a cup of Java in the morning.  Tests reveal that caffeine-spritzed sperm swim faster, which may increase the chances for in vitro fertilization.”  Id. 142(43.  The article did not mention the plaintiffs’ names or otherwise indicate that the couple used caffeine or that their children were conceived through in vitro fertilization.  Id.  The plaintiffs conceded that the subject matter or the article discussing in vitro fertilization and how caffeine enhances sperm speed velocity falls under the “newsworthiness exception.”  Id. at 144.  Rather those plaintiffs argued that the photograph had no relationship to the article, making the defendant liable for commercial appropriation.  Id.  


Despite the lack of consent, the court affirmed the trial court’s dismissal of plaintiffs’ suit.  Id.  The court explained that a picture illustrating an article regarding a matter of public interest is not considered used for advertising or trade purposes unless it had no real relationship to the article or unless it was an advertisement in disguise.  Id.  Additionally, the court reasoned that the newsworthiness exception should be applied liberally.  Id.  Essentially, the court held that plaintiffs had enough connection with the content of the article because they did have a large family and the article was not an article in disguise.  Id.; Howell v. New York Post Co., Inc., 612 N.E.2d 699, 704 (N.Y. 1993) (holding plaintiff had no viable cause of action for misappropriation because she could not prove that her picture “bore no real relationship to the article).  


This case is analogous to Finger.  Just like the plaintiff in Finger, Petitioner cannot claim his picture had no relationship with an abduction.  In fact, Petitioner has a distinct connection because of his former wife kidnapping her children from a previous marriage while they were still married.  (R. at 10.)  Petitioner was even aware of the abduction before the children’s father.  (R. at 10.)  A relationship exists between the Petitioner’s picture and an actual kidnapping.  The Manatees’ received no benefit from the Petitioner’s picture, which was reproduced because it was a matter of public interest and in the interest of charity.  Therefore because Petitioner fails to satisfy this requirement, Petitioner has no claim as a matter of law.  


B.
Petitioner Consented to Having his Picture Taken and Used by the Manatees


Notwithstanding Petitioner’s failure to state a claim for misappropriation, summary judgment was still proper because the Petitioner consented to the Manatees taking and using of his photograph.  See Easter Seal Soc’y for Crippled Children and Adults of Louisiana, Inc. v. Playboy Enters., Inc., 530 So.2d 643, 649 (La. Ct. App. 1988) (“[c]onsent, or lack thereof, is not an element of liability; liability is determined first, consent is a defense”).  Consent is an absolute privilege to an action for invasion of privacy.  Restatement (Second) of Torts § 652F cmt. b (1977).  



In Cox v. Hatch, several postal employees posed for pictures with a United States senator during his reelection campaign.  Cox v. Hatch, 761 P.2d 556, 558 (Utah 1988).  One of these pictures was included on a political flier entitled “Senator Orrin Hatch Labor Letter,” distributed by the Senator’s “Union Members for Hatch Committee.”  Id. at 558.  The text did not specifically refer to the plaintiffs; however, they alleged the photograph implied that they endorsed the Senator and his reelection campaign.  Id.  As a result of the publication’s implication, the plaintiffs were investigated by their employer and the union.  Id.



The Supreme Court of Utah affirmed the dismissal of the plaintiffs’ suit reasoning that the interest of protecting personal identity from exploitation is minimal when a person allows their picture to be taken in a public place.  Id. at 563.  Publication of a photograph under those circumstances does not create a cause of action for invasion of privacy because when that minor privacy interest succumbs when counterbalanced against the “overriding importance . . . of maintaining the free flow of public information.”  Id.  The court held “the conclusion follows that persons who are in public or semi-public places and who are unexpectedly caught within the range of news cameras do not have a privacy interest that can prevail against the First Amendment informational interest.”  Id.



In Neinstein v. Los Angeles Dodgers, a spectator who was struck by a ball at a professional baseball game sued the Los Angeles Dodgers for her personal injuries.  Neinstein v. Los Angeles Dodgers, 229 Cal. Rptr. 612 (Cal. Ct. App. 1986).  In affirming summary judgment, the court held that the spectator impliedly consented to risk of injury from the batted balls.  Id. at 616   The court reasoned that the spectator consented by voluntarily electing to sit in a seat which was clearly unprotected by any form of screening, after being sufficiently warned of the risk by common knowledge of the nature of the sport, and by warning provided on the back of the ticket.  Id.. 



Like Hatch and Neinstein, the Petitioner consented to his picture being taken by attending a nationally televised basketball game, and therefore should have expected cameras and other imaging equipment would be operating in plain view.  (R. at 13.)  As a matter of law, Petitioner’s consent bars his misappropriation claim.  (R. at 13.)  Moreover, Petitioner’s privacy interest cannot prevail against a First Amendment information interest.  Petitioner’s picture was taken after he voluntarily put himself in a public arena in full view of cameras.  (R. at 13.)  Hatch and Neinstein clearly hold that, under these circumstances, the Manatees’ publication of Petitioner’s picture will not create a cause of action for invasion of privacy.  Hatch, 761 P.2d at 563; Neinstein, 226 Cal. Rptr.at 616.  


C.
The Adhesion Contract Featured on the Back of Petitioner’s Ticket is Enforceable 


Alternatively, even if this Court finds that the Petitioner presented evidence sufficient to survive summary judgment and that the Petitioner did not consent, summary judgment was still proper for the separate and independent reason that the lower courts were correct in enforcing the waiver on the back of the Petitioner’s ticket.  The Petitioner waived his right to privacy with the acceptance of the language.  


Clauses similar to the one on Petitioners ticket are routinely upheld.  Carnival Cruse Lines, Inc. v. Shute, 499 U.S. 585, 589 (1991); Valente v. Rhode Island Lottery Commission, 544 A.2d 586, 590 (R.I. 1988) (holding clause on the back of lottery ticket a valid condition of the contract, because “[i]t was clear and unambiguous”). In Carnival Cruse Lines, Inc. v. Shute, the Supreme Court resolved a situation involving an adhesion contract analogous to the issue facing this Court.  499 U.S. 585, 589 (1991).  


In that case, a Washington couple ordered tickets for a seven-day cruise through a travel agent.  Id. at 587.  Carnival mailed the tickets to the couple’s home in Washington.  Id.  In small print, each ticket advised “Subject to conditions of contract on last pages Important! Please read contract on last pages 1, 2, 3.”  Id.  The terms and conditions followed in subsequent pages that accompanied the ticket and provided in relevant part:

3. (a)  The acceptance of this ticket by the persons or persons named here on as passengers shall be deemed to be an acceptance by each of them of all the terms and conditions of this Passage Contract Ticket.”

.
.
.
.
.
.
.

8.   It is agreed by and between the passenger and the Carrier that all disputes and matters whatsoever arising under, in connection with or incident to this Contract shall be litigated, if at all, in and before a Court located in the State of Florida, U.S.A., to the exclusion of the Courts of any other state or country.  

Id. at 587(88.  Because the Shutes were not aware of these provisions until receipt of the ticket in the mail, they were forced to either accept the forum selection clause or forfeit the amount they already paid for the ticket.  Id.  



During the cruise, Ms. Shute was injured when she slipped and fell on the deck.  Id. at 588.  The Shutes filed suit in a United States District Court in Washington, asserting Ms. Shutes’ injures were due to the negligence of Carnival Cruise Lines and it employees.  Id.  The district court enforced the contractual waiver on the back of the ticket and granted summary judgment for the cruise line.  Id.  The ninth circuit reversed summary judgment, refusing to enforce the fine print clause on the reverse of the ticket because the forum clause was not freely bargained for and enforcement would be manifestly unfair.  Id. at 589.  The court reasoned that evidence in the record indicated the couple was not capable physically or financially of pursuing the action in Florida and enforcement of the clause would therefore deprive them of their day in court.  Id.  The United States Supreme Court reversed, even though there was no evidence of consent or notice of the clause.  Id. at 589.  



Although whether the Petitioner actually read the waiver in the two weeks after he received the ticket is not apparent from the record, but as a matter of law, it makes no difference.  Shute, 499 U.S. at 589.  The waiver on the Petitioner’s ticket is similar to the clause in Shute in that both clauses are clear, unambiguous, adhesive and binding.  The Supreme Court has clearly held that such an adhesive contract is binding, and therefore Petitioner is not entitled to recovery as a matter of law.  Lack of notice, consent, or even a day in court will not save the Petitioner from this binding contract.  As a matter of law, the agreement in binding and Petitioner has no viable cause of action.   

CONCLUSION

For the reasons set for above, this court should affirm the lower courts’ grant of summary judgment in favor of Respondent, the Marshall Manatees.  




Respectfully submitted,

_____________________________
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APPENDIX A:

CONSTITUTIONAL PROVISION

U.S. Const. amend. I

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceable to assemble, and to petition the Government for a redress of grievances.  


APPENDIX B

Restatement (Second) of Torts § 652C (1977)
Invasion of privacy by Misappropriation of Name or Likeness

One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy.  


APPENDIX C

Restatement (Second) of Torts § 652E (1977)

One who gives publicity to a matter concerning another that places the other before he public in a false light is subject to liability to the other for invasion of his privacy, if

(a)
the false light in which the other was placed would be highly offensive to a reasonable person, and

(b)
the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed. 







� Some commentators recognize how beneficial this technology can be, in light of the recent tragic events in New York and Washington, D.C.  See e.g., Thomas E. Weber, A Primer on Technology that Has the Potential to help Foil Terrorism, Wall St. J., Sept. 17, 2001, at B1, available at 2001 WL-WSJ 2875602 (“Some advocate using this approach to scan airport lobbies and check passengers’ images against databases of suspected terrorists”); Laura Johannes, William Bulkeley and Barbara Carton, Aftermath of Terror: New Technologies to Greet Air Travelers as Security Measures Become Tighter, Wall St. J., Sept. 13, 2001, at A12, available at 2001 WL-WSJ 2875420 (“At least one of the hijackers was on a FBI list of potential terrorists and could have been stored in a database, alerting authorities when he tried to board the plane”).


� Action for false light invasion of privacy should be carefully distinguished from defamation, as it is a “distinct theory of recovery entitled to separate consideration and analysis.”  Crump v. Beckley Newspapers, Inc., 320 S.E.2d 70, 83 (W. Va. 1984); see also, W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 117 at 864 (5th ed. 1984).  Unlike Marshall, where the legislature has determined false light is a viable cause of action and requires a showing of reckless disregard, a few other jurisdictions have refused to even recognize the cause of action concluding that it overlaps with defamation.  See e.g., Cain v. Hearst Corp., 878 S.W.2d 577, 583 (Tex. 1994) (declining to restrict speech any further than existing state tort law already has).  However, the fundamental conceptual basis supporting the right to privacy is intrinsically different from the right to be free from defamation.  Bryan R. Lasswell, In Defense of False Light: Why False Light Must Remain a Viable Cause of Action, 34 S. Tex. L. Rev. 149, 171 (1993).  An action for invasion of privacy is designed to protect a person’s interest in being let alone.  Goodrich v. Waterbury Republican-Am., Inc., 448 A.2d 1317, 1327(28 (Conn. 1982).  An action for invasion of privacy seeks damages for “mental distress from having been exposed to public view, although injury to reputation may be an element bearing upon such damages.”  Time, 385 U.S. 374, 384 n.9.  Conversely, defamation “deals only with the injury done to the individual in his external relations to the community, by lowering him in the estimation of his fellows.”  Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193, 197 (1890).  Therefore, without a cause of action for false light invasion of privacy, plaintiffs are unable to establish that a defamation claim would have no remedy.  Nathan E. Ray, Let There Be False Light: Resisting the Growing Trend Against an Important Tort, 84 Minn. L. Rev. 713, 715 (2000).










