SUMMARY OF THE ARGUMENT

I.  Jurisdiction
The lower courts correctly denied Dospam’s Motion for Summary Judgment on the issue of personal jurisdiction because the record fails to demonstrate that Marshall’s exercise of personal jurisdiction over Dospam is not authorized under Marshall’s long-arm statute or that it does not comport with Fourteenth Amendment due process.  Marshall’s long-arm statute is coextensive with the Due Process Clause regarding nonresident defendants transacting business in this state, and Dospam’s operation and promotion of Webgags is a “business” activity.  The normal two-step jurisdictional inquiry therefore collapses into a single inquiry as to whether Marshall’s exercise of personal jurisdiction over Dospam comports with Fourteenth Amendment due process.

Marshall’s exercise of personal jurisdiction over Dospam comports with Fourteenth Amendment due process because Dospam purposefully availed himself of Marshall, because Tekhead’s invasion of privacy claims arose out of Dospam’s contacts with Marshall, and because Marshall’s exercise of jurisdiction is reasonable.  Dospam purposefully availed himself of Marshall by purposefully directing his operation and promotion of Webgags toward Marshall.  Further, Dospam’s conduct caused harm, the brunt of which was suffered and which Dospam knew was likely to be suffered in Marshall.  Tekhead’s invasion of privacy claims arose out of Dospam’s contacts with Marshall because Tekhead would not have been publicly been placed in a false light, nor would he have experienced any unauthorized intrusion upon his seclusion if not for Dospam’s operation and promotion of Webgags.  Moreover, Tekhead’s claims bear a substantial connection to Dospam’s operation and promotion of Webgags.  Finally, Dospam failed demonstrate that Marhsall’s exercise of jurisdiction would be unreasonable.

This Court should affirm the lower court’s denial of Dospam’s Motion for Summary Judgment on the issue of personal jurisdiction because Dospam purposefully availed himself of Marshall, Tekhead’s claims arose out of Dospam’s contacts with Marshall, and Marshall’s exercise of jurisdiction over Dospam comports with the Due Process Clause.
II.  Invasion of Privacy  

The Court of Appeals erred in upholding the decision to grant Dospam’s Motion for Summary Judgment on Tekhead’s claim of intrusion upon seclusion and false light invasion of privacy.  Genuine issues of material fact as to Tekhead’s intrusion claim abound.  Tekhead’s use of a password protected email account and his reliance upon Distress’ Computer Policy, which implies a privacy expectation against third-parties, manifested a subjective expectation that the email address book was private.  Tekhead’s expectation of privacy was objectively reasonable because email is regarded as private and because it is analogous to telephone conversations and the US Mail.  Moreover, Distress’s Computer Policy clearly contemplates an employee’s expectation that email accounts are private.  Dospam’s access and use of Tekhead’s email address book was a tortious intrusion upon Tekhead’s right to seclusion because Dospam’s conduct is legally recognized as an intrusion and because it was not authorized.
The Court of Appeals similarly erred in upholding the finding that there were no genuine issues of material fact as to Dospam’s portrayal of Tekhead in a false light before the public.  To sustain a false light claim, fictitious circumstances must be represented to the public as being true.  Dospam’s email made Tekhead appear to be viewing pornography on his office computer, when this is something he does not do.  Even when it became clear that Tekhead was not viewing pornography, Tekhead was still depicted as engaging in disruptive and inefficient conduct which is proscribed by Distress’ Computer Policy.  Both of these false depictions were reasonably understood by his employer to be the truth.

The publicity element of Tekhead’s false light claim is established because a disclosure was made to a particular public with which Tekhead had a special relationship.  Co-workers are considered to have a special relationship with one another because their knowledge of private facts may cause embarrassment and damage resulting from the dynamic and hierarchy of the workplace.  The false portrayal of Tekhead as an inefficient and unprofessional employee caused him severe embarrassment and lasting damage, specifically the termination of his employment as a result of the incident.  The number of individuals who witnessed the incident is irrelevant as their special relationship is dispositive of the publicity issue. 

ARGUMENT
I. THE COURT OF APPEALS CORRECTLY HELD THAT PERSONAL JURISDICTION OVER DOSPAM WAS PROPER BECAUSE THE EXERCISE OF SPECIFIC JURISDICTION COMPORTS WITH MARSHALL’S LONG ARM STATUTE AND STANDARDS OF DUE PROCESS UNDER THE FOURTEENTH AMENDMENT.

This Court should affirm the denial of Dospam’s Motion for Summary Judgment on the issue of personal jurisdiction because genuine issues of material fact exist as to whether Marshall may properly assert personal jurisdiction over Dospam.  Dospam’s Motion for Summary Judgment must be denied unless the record demonstrates the absence of any genuine issue of material fact as to whether Marshall may assert personal jurisdiction over Dospam and that Dospam is entitled to judgment as a matter of law.  Marshall R. Civ. P. 56(C).  Courts apply a two-step analysis for determining whether a state may properly exercise personal jurisdiction over a nonresident defendant.  First, jurisdiction must be authorized by the forum State’s long-arm statute.  Second, jurisdiction must be consistent with the Due Process Clause of the Fourteenth Amendment.  To prove that no genuine issues of material facts exist as to whether Marshall may assert jurisdiction over him, Dospam must demonstrate either that Marshall’s exercise of personal jurisdiction is not authorized under Marshall’s long-arm statute, or that it does not comport with standards of due process under the Fourteenth Amendment.  Dospam fails in both cases.

A. THE STATE OF MARSHALL PROPERLY ASSERTED PERSONAL JURISDICTION OVER DOSPAM UNDER ITS LONG-ARM STATUTE BECAUSE TEKHEAD’S CLAIMS AROSE OUT OF DOSPAM’S BUSINESS ACTIVITIES IN MARSHALL.

Dospam failed to demonstrate that personal jurisdiction is not authorized under Marshall’s long-arm statute.  Marshall’s long-arm statute provides, in pertinent part, that a State court “may exercise personal jurisdiction over a person … as to a cause of action or other matter arising from such person: (1) Transacting any business in this State ….”  Marshall Revised Code, 735 MRC-302.  Marshall courts have recognized that this provision renders the reach of the long-arm statute coextensive with that permitted by the Due Process Clause of the Fourteenth Amendment regarding nonresident defendants transacting business in this State.  (R. at 8.)

Although Marshall’s long-arm statute is coextensive with the Due Process Clause with respect to nonresident defendants transacting business in this state, issues of fact remain as to whether Dospam’s operation and promotion of Webgags through targeted, unsolicited emails can be considered a “business” activity.  As Marshall precedent is lacking as to the definition of “business” and other state and federal jurisdictions have focused on the issue of what it means to be “transacting business” with a particular forum State, rather than on “what is business,” it is proper to rely on the plain meaning of the word “business.”  Business is defined as “a usually commercial or mercantile activity engaged in as a means of livelihood.”  See, Merriam-Webster Dictionary Online, available at http://www.m-w.com/cgi-bin/dictionary (last viewed August 29, 2003).  A “commercial activity” is one that is viewed with regard to profit, designed for a large market, and/or supported by advertisers.  Id.  Although Dospam claims that Webgags has yet to turn a profit, he concedes that Webgags is operated as a commercial service and that the web site contains paid advertisements.  (R. at 6.)  Further, as a Web site posted on the World Wide Web, Webgags is clearly designed to reach a large market.  It is unmistakable that Dospam’s operation of Webgags constitutes a “business” activity.  As the reach of Marshall’s long-arm statute is coextensive with that permitted by the Due Process Clause regarding nonresident defendants transacting business in Marshall, the normal two-step jurisdictional inquiry collapses into a single-step due process inquiry.  Consequently, the remaining elements of the long-arm statute, namely, whether the nature and extent of Dospam’s business activity can be considered “transacting any business” in Marshall and whether Tekhead’s claims “arose out of” Dospam’s transacting any business in Marshall so as to render him amenable to suit here, will be addressed under the rubric of a Fourteenth Amendment due process analysis.  

B. SPECIFIC PERSONAL JURISDICTION OVER DOSPAM COMPORTS WITH STANDARDS OF DUE PROCESS BECAUSE DOSPAM PURPOSEFULLY AVAILED HIMSELF OF MARSHALL, TEKHEAD’S CLAIM AROSE OUT OF DOSPAM’S CONTACTS WITH MARSHALL, AND JURISDICTION IS REASONABLE.

Marshall may properly exercise personal jurisdiction over Dospam because the exercise of such jurisdiction comports with the Due Process requirements of the Fourteenth Amendment.  Dospam’s purposefully availed himself of the privilege of transacting business in Marshall through his operation of Webgags and his sending of promotional email to Marshall residents.  Dospam’s forum-related conduct gave rise to Tekhead’s invasion of privacy claims, and Dospam failed to prove that Marshall’s exercise of jurisdiction would be unreasonable.  Marshall’s exercise of personal jurisdiction is therefore proper.  
Marshall courts may assert personal jurisdiction over nonresident defendants transacting business in this State to the extent such jurisdiction comports with Fourteenth Amendment due process.  Jurisdiction over a nonresident defendant comports with constitutional due process when a defendant has “certain minimum contacts with [the forum State] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”  International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945), quoting, Milliken v. Meyer, 311 U.S. 457, 463 (1940).  The Due Process Clause “does not contemplate that a state may make binding a judgment in personam against an individual … with which the state has no contacts, ties, or relations.”  International Shoe, 326 U.S. at 319.

The application of the minimum contacts rule will vary based on the quality and nature of the defendant’s contacts with the forum State, “but it is essential in each case that there be some act by which the defendant purposefully avails [him]self of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”  Hanson v. Denckla, 357 U.S. 235 253 (1958).  The U.S. Supreme Court has repeatedly emphasized that “[t]he unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirements of contact with the forum State.”  Id.; see also Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 417 (1984).

For a state to assert jurisdiction over a nonresident defendant, due process requires something more than the defendant’s awareness of his product’s entry into the forum State through the stream of commerce.  The act of placing a good into the stream of commerce does not become “purposeful availment” simply because the defendant is conscious that the good may eventually end up in the forum State.  Asahi Metal Industry Co., Ltd. v. Superior Court of California, 480 U.S. 102, 112 (1987).  Rather, the “‘substantial’ connection between the defendant and the forum State necessary for finding of minimum contacts must come about by an action of the defendant purposefully directed toward the forum State.”  Id. (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985).   Courts in other jurisdictions have compared creating a Web site to placing a good into the stream of commerce, noting that merely creating and posting a Web site, without something more, is not an act purposefully directed toward the forum state.  Bensusan Restaurant Corp. v. King, 937 F.Supp. 295, 301 (1996).  The foreseeablity that the defendant’s product may end up in the forum (and by analogy that the defendant’s Web site may be viewed in the forum) alone is not sufficient to assertion jurisdiction over a nonresident defendant.  World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 295 (1980).  Rather, “the foreseeability that is critical to due process is … the likelihood … that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”  Id. at 297.

Courts in Marshall and other jurisdictions apply a three-prong test to determine whether specific jurisdiction over a nonresident defendant is proper.  See, e.g., Panavision Int’l., L.P. v. Toeppen, 141 F.3d 1316, 1320 (9th Cir. 1998); Zippo Mfg Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119, 1122-23 (W.D. Pa. 1997).  First, the defendant must have purposefully availed himself of forum State benefits.  That is, the nonresident defendant must have had sufficient minimum contacts with the forum State to justify the exercise of jurisdiction.  Second, the claim asserted against the defendant must arise out of the defendant’s forum-related contacts or activities.
  Third, the exercise of jurisdiction by the forum State must comport with notions of fair play and substantial justice.  That is, the assertion of jurisdiction must be reasonable.  This Court should affirm the lower courts’ denial of Dospam’s Motion for Summary Judgment on the issue of personal jurisdiction because Dospam’s operation and promotion of Webgags satisfies all three prongs of this test.

1. Dospam purposefully availed himself of the privilege of transacting business in Marshall by operating and promoting “Webgags.”

The “constitutional touchstone” regarding the exercise of personal jurisdiction “remains whether the defendant purposefully established ‘minimum contacts’ in the forum State.”  Burger King Corp., 471 U.S. at 474.  The purposeful availment prong “ensures that a defendant will not be haled into a jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts, or of the ‘unilateral activity of another party or a third person.”  Id. at 475. (quoting Keeton v. Hustler Magazine, Inc. 465 U.S. 770, 774 (1984); World-Wide Volkswagon, 444 U.S. at 299; Helicopteros Nacionales de Colombia, 466 U.S. at 417).  This requirement is satisfied when “the defendant purposefully and voluntarily directs his activities toward the forum so that he should expect, by virtue of the benefit he receives, to be subject to the court’s jurisdiction” based on such activities.  United States v. Swiss American Bank, Ltd., 274 F.3d 610, 624 (1st Cir. 2001).

Through his operation and promotion of Webgags, Dospam purposefully availed himself of Marshall by purposefully directing his activities toward Marshall and toward Tekhead, a Marshall resident.  In collecting Tekhead’s email address, Dospam accessed Distress’ Web site, hosted on a server located in Marshall, through the use of “spider” software programs.  (R. at 7.)  Further, he sent the email message that resulted in Tekhead’s discharge directly to Tekhead at Tekhead’s place of employment in Marshall.  (R. at 4-5.)  Dospam also utilized Distress’ company computer server, located in Marshall, to deliver his targeted email message straight to Tekhead’s computer, also located in Marshall.  (R. at 2, 4-5.)  Dospam’s email temporarily “took over” Tekhead’s computer.  (R. at 7.)  Moreover, a program attached to Dospam’s email infiltrated Tekhead’s computer, located Tekhead’s Microsoft Outlook address book and transmitted if from Marshall to the state of Potter.  (R. at 7.)  Finally, Dospam’s email solicited further contacts with Tekhead by displaying a hyperlink advertising the Webgags web site and inviting Tekhead to “do business” with Dospam by visiting Webgags, a commercial web site that generates revenue through paid advertisements.  (R. at 7.)  Based on these contacts, which were not random or fortuitous but were targeted and deliberate, Dospam purposefully availed himself of Marshall and thus is knew or should have known that would be subject to suit there.
a. Dospam’s conduct satisfies the purposeful availment requirement under the Zippo test.

While it is exceedingly clear that Dospam satisfied the purposeful availment requirement by directing his activities, that is, the operation and promotion of Webgags, toward Marshall, he also satisfied the purposeful availment prong under the Zippo test.
  The premise of the Zippo test is that “the likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity that the entity conducts over the Internet.”  Zippo Mfg Co., 952 F.Supp. at 1124.  Zippo envisions a “sliding scale” approach to Internet contacts:

At one end of the spectrum are situations where a defendant clearly does business over the Internet.  If the defendant enters into contracts with residents in a foreign jurisdiction that involve the knowing and repeated transmission of computer files over the Internet, personal jurisdiction is proper.  At the opposite end are situations where a defendant has simply posted information on an Internet Web site which is accessible to users in foreign jurisdictions.  A passive Web site that does little more than make information available to those who are interested in it is not grounds for the exercise of personal jurisdiction.  The middle ground is occupied by interactive Web sites where a user can exchange information with the host computer.  In these cases, the exercise of jurisdiction is determined by examining the level of interactivity and commercial nature of the exchange of information that occurs on the Web site.

Id. (citations omitted).
Dospam’s operation and promotion of Webgags satisfies the Zippo test because Dospam clearly does business over the Internet.  Webgags’ business paradigm is to provide a free service (“digital practical jokes”), and then to generate revenue by advertising to those “customers” who either partake of Webgags’ service or visit the Web site.  Dospam’s June 13, 2003 email to Tekhead was effectively a “free sample” of his service as well as a solicitation to Tekhead to visit Webgags to do business.  Because Dospam was doing business over the Internet with a Marshall resident, Marshall’s assertion of personal jurisdiction over Dospam is proper.

Even if Dospam was not “doing business over the Internet” as contemplated by Zippo, Webgags occupies at least the middle ground of the Zippo spectrum.  That is, Dospam clearly operates an interactive Web site.  Webgags allows users to send computer “gags” to other individuals via email.  (R. at 6.)  Users must exchange information with Webgags’ host computer, including the address of the recipient and the type of gag requested.  (R. at 6.)  Webgags also reaches out to potential customers by sending unsolicited targeted emails which direct the recipients to the web site.  (R. at 7.)  “Traditionally when an entity intentionally reaches beyond its boundaries to conduct business with foreign residents, the exercise of specific jurisdiction is proper.”  Zippo Mfg Co., 952 F.Supp. at 1124, citing Burger King Corp., 471 U.S. at 475.  Finally, Dospam admits that Webgags is a commercial venture and that Dospam is in business to make money.  (R. at 6.)  As Dospam operates a Web site that conducts business with Marshall residents, or at least is sufficiently interactive with forum residents and is commercial in nature, Dospam’s Internet activity constitutes purposeful availment under the Zippo test.

Decisions in which courts have failed to find purposeful availment involve fact patterns that are very different from the instant case.  In Cybersell v. Cybersell, 130 F.3d 414, 418-20 (9th Cir. 1997), the Ninth Circuit cited the Zippo test in holding that the defendant corporation, which offered Web page construction services over the Internet, did not purposefully avail itself of the forum state and thus was not subject to personal jurisdiction for the purpose of a trademark infringement action.  In that case, the defendant conducted no commercial activity in the forum State, but merely posted a passive Web site using the name Cybersell, which the plaintiff was in process of registering as a federal trade mark.  Id. at 415, 419.  Noting that the defendant had no sales in the forum and did nothing to encourage people in the forum to access its Web site, the court held that, without something more, a passive Internet advertisement alone is not sufficient to demonstrate purposeful availment.  Id. at 419-20.  See also, S. Morantz, Inc. v. Hang & Shine Ultrasonics, Inc., 79 F.Supp.2d 537, 541-42 (E.D. Pa. 1999) (holding that mere maintenance of Internet Web site does not create personal jurisdiction over a nonresident defendant consistent with due process where the plaintiff did not produce any evidence that the defendant actively sought out business in the forum through its Web site or any other means or that the Web site gave rise to significant levels of contact with forum users).  In contrast, in the case at hand Dospam operated an interactive commercial Web site and directed an unsolicited promotional email to Tekhead at his workplace in Marshall.  This targeted email contained a hyperlink inviting Tekhead to visit Dospam’s Webgags Web site.

The instant case is more similar to Maritz, Inc. v. CyberGold, Inc., 947 F.Supp 1328   (E.D. Mo. 1996), where the defendant posted a Web site promoting its upcoming Internet service.  The promotions consisted of assigning personal email boxes to users and then forwarding advertisements to those users that matched their interests.  Id. at 1330.  CyberGold planned to generate revenue by charging advertisers for the right to send advertisements to its users.  Id.  The issue was whether maintaining a Web site, which appeared to be maintained for the purpose of and in anticipation of being accessed by all Internet users, including forum residents, amounted to active solicitation so as to demonstrate purposeful availment.  Id. at 1332-33.  The federal district court held that it did.  Id. at 1333.  Although CyberGold’s service was not yet operational, CyberGold encouraged Internet users to add their addresses to its mailing list.  Id.  The court rejected CyberGold’s contention that its Web site was passive, noting that CyberGold’s conduct amounted to active solicitation for the purpose of developing a mailing list and that the CyberGold indiscriminately responded to every Internet user who accessed its site.  Id. at 1333-34.  See also, Nicosia v. DeRooy, 72 F.Supp.2d 1093, 1098-99 (N.D. Cal 1999) (noting that defendant’s creation of a passive Web site by itself was not sufficient to subject her to jurisdiction in the forum, but that defendant’s directing of emails to addresses in the forum inviting recipients to visit her Web site provided the “something more” necessary to demonstrate purposeful availment.)  Like CyberGold, Dospam sought to attract visitors to his Web site to generate advertising revenue.  Dospam went further than CyberGold however, by actively targeting and soliciting customers, including Tekhead, a Marshall resident.  As Dospam operated an interactive commercial Web site and actively solicited Marshall residents to visit his site, Dospam purposefully availed himself of Marshall.

b. Dospam’s conduct constitutes purposeful availment under the Calder effects test.

Even if this Court declines to adopt or apply the Zippo test, Dospam’s tortious conduct satisfies the purposeful availment requirement under the Calder effects test.  Calder v. Jones, 465 U.S. 783 (1984).  In Calder, a reporter in Florida for the National Enquirer, a national magazine, wrote a story about actress Shirley Jones, who lived and worked in California.  Id. at 784-85.  Jones sued the reporter and her editor for libel in California.  Id. at 784.  The Supreme Court held that California could assert jurisdiction over the nonresident defendants “based on the ‘effects’ of their Florida conduct in California,” observing that jurisdiction was proper because the Florida defendants’ intentional conduct in Florida was calculated to cause injury in California.  Id. at 789, 791.  The court noted that as the defendants knew that the brunt of the injury would be felt by plaintiff in California, they must reasonably have anticipated being haled into court in that jurisdiction.  Id. at 789-90.

Under the resulting Calder effects test, personal jurisdiction can be based on (1) intentional actions, (2) expressly aimed at the forum State, (3) causing harm, the brunt of which is suffered and which the defendant knows is likely to be suffered in the forum State.  Panavision Int’l., L.P., 141 F.3d at 1321, citing Core-Vent Corp. v. Nobel Industries AB, 11 F.3d 1482, 1486 (9th Cir. 1993).  See also Jewish Defense Org. v. Superior Court of Los Angeles County, 71 Cal. App. 4th 1045, 1057 (1999).  In the Seventh Circuit, the state in which the injury occurred can always exercise jurisdiction over a nonresident defendant in the context of an intentional tort.  See, Pavlovich v. Superior Court of Santa Clara County, 29 Cal. 4th 262, 270-72 (2002), citing, Janmark, Inc. v. Reidy, 132 F.3d 1200 (7th Cir. 1997).  Other Circuits require intentional conduct expressly aimed at or targeting the forum State.  Pavlovich, 29 Cal. 4th at 271.

Dospam’s conduct satisfies the intent prong of the effects test.  Dospam’s sending of the June 13, 2002 email that resulted in Tekhead’s discharge was clearly intentional.  Sending unsolicited email pranks was a part of Dospam’s strategy for promoting and drawing visitors to the Webgags Web site so that Dospam could attract paid advertisers.  (R. at 7.)  The specific contents of the email were also intentional as the subject line deceptively stated that the email contained “Documents for Review.”  (R. at 4.)  In reality, the email contained a program that took control of Tekhead’s computer and engaged in a series of well planned and coordinated actions intended to shock, embarrass and frustrate the recipient as well as pilfer email addresses to target in the future.  (R. at 5.)  As both the sending and the content of the email were intentional, Dospam’s conduct meets the first prong of the effects test.

Dospam’s conduct also satisfies the requirement that the defendant’s conduct be “expressly aimed” at the forum State.  Dospam’s conduct was in no way random.  Rather, Dospam systemically targeted Dospam and others to receive email promotions.  Dospam employed software to trawl the World Wide Web searching for email addresses.  (R. at 7.)  Once he located such addresses, he “targeted’ their owners with unsolicited promotional email messages.  (R. at 7.)  Dospam made no attempt to avoid collecting email addresses registered or hosted in the State of Marshall.  In fact, the Record refers to the recipients of his emails as “targets” and “target computers.”  (R. at 7).

More importantly, Dospam expressly aimed his June 13, 2002 email at Tekhead, a forum resident.  Dospam inserted Tekhead’s email address as the email’s destination knowing that it would be routed through Distress’ email server, located in Marshall, and then onto Tekhead’s computer, also located in Marshall.  That Dospam’s email was aimed at Tekhead, or at least another employee of Distress, is confirmed by the fact that the email identified a member of Distress’ senior management as its sender.  (R. at 4.)  Dospam knew that by identifying the sender in such a way, Tekhead or another Distress employee would likely open the email.  Even assuming, arguendo, that Dospam himself did not “send the email” because it originated at Webgags’ email server in Monaco or that the email was routed through a third-party server in Korea, Dospam clearly caused the email message to be delivered and therefore remains responsible.  Because Dospam’s email was expressly aimed at Tekhead, a Marshall resident, Dospam’s conduct satisfies the second prong of the effects test.

Finally, Dospam’s conduct satisfies the “harm” prong of the effects test.  Dospam sent an email message designed to shock and embarrass Tekhead caused harm in Marshall, and Dospam knew or should have known that this conduct was likely to have its planned effect.  Dospam’s email caused tremendous harm to Tekhead by intruding upon his seclusion and generating publicity placing Tekhead in a false light, which ultimately resulted in his discharge from Distress.  Dospam also knew or should have known that his conduct would cause harm in Marshall.  Dospam knew that his email would cause a disturbance because the promotional email was created specifically for that purpose.  He also knew that viewing and/or listening to obscene and/or offensive materials on work computers would likely get an employee in trouble.  In fact, Dospam admits that he registered and arranged to have Webgags hosted in Grand Cayman and Monaco, respectively, to avoid lawsuits.  (R. at 6.)  The fact that Dospam contemplated that he might get sued for his conduct strongly indicates that he knew or at least suspected that his Internet activities could cause harm and lead to litigation.  Dospam sent an email message to Tekhead, a Marshall resident, at his place of employment in Marshall and caused harm in Marshall.  Dospam knew or should have know that such harm would occur.  As Dospam’s conduct satisfies the third and final prong of the effects test Dospam purposefully availed himself of Marshall.

In Jewish Defense Organization, the plaintiff brought a defamation action against an organization and its founder based on statements about the plaintiff posted on organization’s New York-based Web site.  72 Cal. App. 4th at 1051-52.  The court held that the effects test was not satisfied where the plaintiff, who was not a forum resident and did not prove that he had any clients in the forum or that the alleged defamatory statements would impact a business interest or reputation in the forum, failed to establish that it was foreseeable that a risk of injury would arise in the forum state.  Id. at 1059.  Moreover, in Pavlovich v. Superior Court of Santa Clara, defendant Pavlovich operated a passive web site that posted the source code of a program allowing users to decrypt data contained on DVDs.  29 Cal. 4th at 267.  DVD CCA, a California resident, sued Pavlovich, alleging that he misappropriated DVD CCA’s trade secrets by posting the decrypting program.  Id.  Pavlovich, a Texas resident, moved to quash service, arguing that California lacked jurisdiction over his person.  Id.  The California Supreme Court observed that DVD CCA’s assertion that Pavlovich knew or should have known that his intentional acts would cause harm certain industries in the forum state was not sufficient to establish jurisdiction under the effects test.  Id. at 270-271.  Rather, in order to satisfy the effects test, DVD CCA had to show that the Pavlovich expressly aimed his tortious conduct at the forum, which it failed to do.  Id. at 273.  The present case can be distinguished from both of the above cases because Dospam intentionally directed his activities towards Marshall and knew or should have known that his conduct would cause harm there.

The instant case is more similar to Nissan Motor Co., Ltd. v. Nissan Computer Corp., 89 F.Supp.2d 1154 (C.D. Cal. 2000), where the plaintiff sued for trademark infringement.  Id. at 1157.  The district court held that the fact that the defendant derived advertising revenue by intentionally exploiting consumer confusion over its name supplied the “something more” necessary to demonstrate that that the defendant deliberately directed its activity toward the forum state.  Id. at 1160.  Further, the defendant should have known that the brunt of harm would be suffered in the forum state because that was where the plaintiff is based.  Id.  Similarly, Dospam should have known that the brunt of his conduct would be felt in Marshall because he directed his June 13, 2002 email at Tekhead, a Marshall resident, at Distress, a Marshall-based company.

2. Tekhead’s false light and intrusion claims arose out of Dospam’s transacting business in Marshall.

The record clearly demonstrates that Tekhead’s claims for invasion of privacy arose out Dospam’s operation and promotion of his Webgags Web site.  The Supreme Court of the United States observed in Helicopteros Nacionales de Colombia that when a claim arises out of a defendant’s contacts with the forum State, “a ‘relationship among the defendant, the forum, and the litigation’ is the essential foundation of personal jurisdiction.”  466 U.S. at 414 (quoting Shaffer v. Heitner, 433 U.S. 186, 204 (1977)).  The law in Marshall is not well-settled as to the appropriate test for determining whether a particular claim arose out of a defendant’s forum-related activities.  Further, the Supreme Court of the United States “has not provided precise criteria regarding the particular issue … [of] the necessary relationship between the plaintiff’s cause of action and the defendant’s contacts in the forum.”  Vons Co., Inc. v. Seabest Foods, Inc., 14 Cal. 4th 434, 453 (1996).

The trend in most jurisdictions is that specific personal jurisdiction is appropriate so long as a claim bears a substantial connection to the defendant’s forum-related contacts.  See Id. at 452 (“[A]s long as the claim bears a substantial connection to the nonresident’s forum contacts, the exercise of specific jurisdiction is appropriate.”); Third Nat. Bank in Nashville v. Wedge Group Inc., 882 F.2d 1087, 1091 (6th Cir. 1989) (noting that specific jurisdiction requires only “that the cause of action, of whatever type, have a substantial connection with the defendant’s in-state activities…only when the operative facts of the controversy are not related to the defendant’s contact with the state can it be said that the cause of action does not arise from that [contact].”); Akro Corp v. Luker, 45 F.3d 1541, 1547 (Fed. Cir. 1995) (noting that the “arising out of” standard is flexible and does require that the claim arise out of the defendant’s forum-related contacts in a strict sense.); see also, In re Oil Spill by Amoco Cadiz, 699 F.2d 909 (7th Cir. 1983); Vermeulen v. Renault, USA, Inc., 985 F.2d 1534 (11th Cir. 1992).

Federal Courts in other jurisdictions, including California, employ an even less stringent “but for” standard for determining whether the “arising out of” requirement is satisfied.  See, e.g., Panavision Int’l., 141 F.3d at 1322; Nissan Motor Co., 89 F.Supp. 2d at 1160; Grimandi v. Beech Aircraft Corp., 512 F. Supp. 764 (D. Kan. 1981).  This standard is satisfied if “but for” the defendant’s forum-related conduct the plaintiff would not have been injured.  In Shute v. Carnival Cruise Lines, the Ninth Circuit noted that a “but for” test is appropriate because it maintains the distinction between general and specific jurisdiction while preserving the requirement that there be some nexus between the claim and the defendant’s forum activities.  897 F.2d 377, 385 (9th Cir. 1990), rev’d on other grounds, 499 U.S. 585 (1991).

This Court should follow trends in other jurisdictions by holding that Tekhead’s claims need not arise directly from Dospam’s forum contacts to be sufficiently related as to warrant the exercise of specific jurisdiction.  Presuming that this State adopts a “but for” test, the issue here is whether Tekhead’s claims against Dospam would have arisen “but for” Dospam’s forum-related conduct of sending an unsolicited prank email to Tekhead.  It is incontrovertible that if not for Dospam’s email, Tekhead would not have appeared to have violated Distress’ Employee Handbook by using his computer for personal business or viewing pornography on his computer and that Tekhead would not have been discharged.  Further, were it not for Dospam’s email the unauthorized intrusion into Tekhead’s workplace environment or his Microsoft Outlook address book would not have occurred.

Even if this Court were to adopt a more stringent “substantial connection” test, it is still evident that the nexus between Dospam’s conduct and Tekhead’s claims was sufficiently substantial to comport with due process requirements.  Dospam’s conduct was more than substantially-related to Tekhead’s injury and subsequent claims.  It was integrally-related to those claims.  Before receiving Dospam’s June 13 2002 email Tekhead was considered an “exemplary employee.”  (R. at 4.)  He had received a favorable performance evaluation and had recently been recommended for Distress’ Employee of the Month award.  (R. at 4.)  Tekhead had never violated, nor was he suspected of violating, Distress’ Computer Policy before receiving Dospam’s email.  Dospam’s email made it appear that Tekhead was using his work computer for personal business and that he was using it to view pornography.  Both activities, if true, would have been violations of Distress’ Employee Handbook.  (R. at 3.)  Distress discharged Tekhead because of Tekhead’s apparent violation of its Employee Handbook.  (R. at 5.)  The email was integrally-related to Distress’ decision to discharge Tekhead because Dospam’s unsolicited email, which caused a disturbance, was the one and only source for Distress’ belief that Tekhead had violated its Employee Handbook.  Because a substantial connection exists between Dospam’s forum-related conduct, his directing a “gag” promotional email toward Tekhead, and Tekhead’s injury, Tekhead’s claim must be considered to have “arisen out of” Dospam’s contacts with the forum.

3. The exercise of personal jurisdiction is reasonable because it comports with notions of fair play and substantial justice.

Dospam has not demonstrated that Marshall’s exercise of personal jurisdiction over him would be unreasonable.  Requiring defendants to have minimum contacts with the forum State protects defendants from the burden of having to litigate in a distant or inconvenient forum.  World-Wide Volkswagen, 444 U.S. at 291.  “[This] protection against inconvenient litigation is typically described in terms of ‘reasonableness.’  The relationship between a forum State and a defendant must be such that it is reasonable to require the defendant to defend a particular suit where it is brought.”  Id. at 292.  Once a court establishes that a defendant has purposefully availed himself of the forum, the defendant’s “contacts [with the forum State] may be considered in light of other factors to determine whether the assertion of jurisdiction would comport with ‘fair play and substantial justice.’  Minimum requirements inherent in the concept of fair play and substantial justice may defeat the reasonableness of jurisdiction.”  Burger King Corp., 471 U.S. at 476-78.  To defeat jurisdiction, a defendant “must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable.”  Id.  In considering whether jurisdiction comports with notions of fair play and substantial justice and, thus, is reasonable, courts typically weigh five factors:

(1)  The burden on the defendant of defending his suit in the forum State;

(2)  The interests of the forum State in adjudicating the dispute;

(3)  The plaintiff’s interest in obtaining convenient and effective relief;

(4)  The interstate judicial system’s interest in obtaining the most efficient resolution of controversies; and

(5)  The shared interests of the several States in furthering fundamental substantive social policies.

Asahi Metal Industry, 480 U.S. at 113.

Based on undisputed facts in the record, Dospam has not met his burden of demonstrating that Marshall’s exercise of jurisdiction offends due process.  None of the five factors weigh strongly in Dospam’s favor.  On the contrary, the factors indicate that it is not unreasonable to require Dospam to defend his suit in Marshall.  With respect to factor one, requiring Dospam to litigate in Marshall would not “make litigation ‘so gravely difficult and inconvenient’” so as to place Dospam “unfairly … at a ‘severe disadvantage’ in comparison to his opponent.”  Burger King Corp., 471 U.S. at 478.  Dospam grew up in Marshall and currently resides in the neighboring State of Potter.  Considering advances in telecommunications and transportation, Dospam’s burden of litigating in Marshall, while not insignificant, is certainly not so onerous as to be unreasonable.  As for factor two, Marshall has a strong interest in providing its citizens with a convenient and effective means of redress for tortious conduct committed by nonresident.  Regarding factor three, Tekhead’s interest in obtaining convenient and effective relief should be afforded substantial weight.  As a result of Dospam’s contacts with Marshall, Tekhead was discharged by Distress, his former employer.  Fairness dictates that Tekhead, now unemployed, should not be forced to bear the burden of litigating in a foreign jurisdiction.  Balancing Dospam’s burden in defending in Marshall versus Tekhead’s interest in relief, it is clear that Tekhead, as the injured party, should not have to endure further inconvenience to his life in order to receive redress.

Factor four, the interstate judicial system’s interest in efficiency, is fairly neutral.  Witnesses are located in both Marshall and Potter, while physical evidence and records are located in these two states and in Monaco where Webgags’ Web site and email service are hosted.  Distress’s retention of electronic evidence tips the balance slightly in favor of Marshall.  Conversely, litigating in Potter offers no compelling advantages in terms of judicial efficiency.  Finally, regarding factor five, the shared interests of the several States will be best served by allowing Marshall to assert jurisdiction over Dospam.  That is, states have a strong policy interest in working together to prevent persons committing tortious conduct over the Internet from hiding behind jurisdictional lines based on the erroneous concept that conduct over the Internet is somehow “different” and normal rules regarding jurisdiction do not apply.

Based on these five factors, Dospam has not presented a “compelling case” that Marshall’s exercise of jurisdiction would be unreasonable.  Thus, as Dospam purposefully availed himself of the State of Marshall and Tekhead’s claims arose out of Dospam’s contacts with the State of Marshall, Marshall’s exercise of jurisdiction over Dospam comports with the Due Process Clause.

“[T]he so-called Internet revolution has spawned a host of new legal issues as courts have struggled to apply traditional legal frameworks to this new communications medium.”  Pavlovich, 29 Cal. 4th at 266.  Even in the Internet age, however, the fact remains that a state generally has a “manifest interest in providing effective means of redress for its residents.”  McGee v. Int’l. Life Ins. Co., 355 U.S. 220, 223 (1957).  The undisputed facts in the instant case demonstrate that a genuine issue of material fact exists as to whether Marshall may properly exercise personal jurisdiction over Dospam.  In denying Dospam’s motion for summary judgment as to this issue, the lower courts applied well-settled rules governing jurisdiction over nonresident defendants and also followed emerging trends as regards the application of traditional personal jurisdiction doctrines to Internet-specific cases.  This Court should apply the same tests as the lower courts in denying Dospam’s motion for summary judgment as to the issue of personal jurisdiction.
II. THE COURT OF APPEALS ERRED IN AFFIRMING THE TRIAL COURT’S DECISION THAT TEKHEAD FAILED TO ESTABLISH A CAUSE OF ACTION FOR TORTIOUS INTRUSION UPON SECLUSION AND PUBLICITY IN A FALSE LIGHT.  

The Court of Appeals improperly upheld summary judgment for Dospam on Tekhead’s claims of intrusion upon seclusion (“intrusion”) and false light invasion of privacy (“false light”).  By adopting The Restatement (Second) of Torts the Marshall courts recognized that an unreasonable intrusion upon his seclusion or the public portrayal of a person in an offensive manner and violates a person’s right to privacy.  See, Restatement (Second) of Torts §§652B, 652D (1977).  Tekhead’s privacy rights were violated when Dospam tortiously induced him to open an email that displayed offensive images, played an offensive audio stream, and accessed and absconded with the contents of his password protected email address book.

Tekhead should succeed on his intrusion claim because Dospam invaded his private affairs without authorization in a manner that would be offensive to a reasonable person, and which cause Tekhead pain and suffering.  Restatement (Second) of Torts §652B.  The parties agree that Dospam’s unauthorized access of Tekhead’s email address book was offensive to a reasonable person and that it caused pain and suffering.  The appellate court erred however, in finding that the unauthorized access of Tekhead’s address book was not an intrusion and that the information in it was not private.  

To succeed on the false light claim Tekhead must demonstrate that Dospam was reckless in inaccurately portraying him in a manner that would be offensive to a reasonable person in his situation.  Restatement (Second) of Torts §652E, see also, W. Page Keeton et al., Prosser and Keeton on the Law of Torts, §117 at 863 (5th ed. 1984).  As the parties stipulated that the false light was offensive to a reasonable person and that Dospam acted with actual malice, this Court must rule only on the appellate court’s erroneous finding that the wrongful portrayal of Tekhead was not public.  

A. DOSPAM INVADED TEKHEAD’S PRIVACY RIGHTS BY HIS UNAUTHORIZED ACCESS AND USE OF THE PRIVATE CONTENTS OF TEKHEAD’S EMAIL ADDRESS BOOK.

To succeed on his intrusion claim Tekhead must demonstrate that Dospam’s access and use of his email address book was an unauthorized intrusion upon his seclusion, that the intrusion was offensive to a reasonable person, that the contents of the email address book were private, and that the intrusion caused anguish and suffering.  (R. at 10); see also, Restatement (Second) of Torts §652B.  The parties stipulated at trial that the intrusion was offensive to a reasonable person and that it caused anguish and suffering.  (R. at 10.)  Accordingly, this Court must rule on the appellate court’s improper decision that Dospam’s unauthorized access and use of Tekhead’s email address book was not intrusive and that its contents were not private with respect to individuals not employed by Distress Technologies.  (R. at 10.)  

This Court should remand the appellate court’s improper finding that Dospam’s unauthorized access and use of Tekhead’s email address book was not a tortious invasion of his privacy.  Tekhead had both a subjective and objective expectation that his email address book would not be accessed by non-Distress employees.  By tortiously inducing Tekhead to open an offensive email, and by appropriating the contents of his email address book, Dospam violated Tekhead’s “right to be let alone” which is recognized by the Supreme Court of the United States as a fundamental freedom.  Olmstead v. United States, 277 U.S. 438, 479 (1928) (Brandeis, J. dissenting); see also, Griswold v. Connecticut, 381 U.S. 479, 486 (1965).  The appellate court erred in granting Dospam’s Motion for Summary Judgment on the intrusion claim because Tekhead’s email address book is subjectively and objectively private, and because Dospam’s violation of that privacy is a tortious intrusion upon his seclusion.  
1. The contents of Tekhead’s email address book, containing personal and business contacts, were private.
Tekhead may establish that his email address book was private by demonstrating an actual, subjective expectation that its contents were private and that this expectation is objectively reasonable.  Medical Lab. Mgmt. Consultants v. American Broad. Co., 306 F.3d 806, 813 (9th Cir. 2002); see also, Sanders v. Am. Broad. Cos., 978 P.2d 67, 71 (Cal. 1999), People for the Ethical Treatment of Animals (PETA) v. Berosini, Ltd., 895 P.2d 1269 1279 (Nev. 1995).  Tekhead’s use of a password to protect his account and his reliance upon Distress’ Computer Policy manifest his subjective expectation that his email address book would not be accessed by non-Distress employees.  Similarly, Tekhead’s reliance on Distress’ Computer Policy demonstrates that his expectation of privacy is objectively reasonable.  Courts have held that a reasonable expectation of privacy exists in email accounts.  Additionally, the privacy of email is objectively reasonable because it lies at the technological nexus of the telephone and the US mail, both of which are Constitutionally protected.   

a) Tekhead had a subjective expectation that his email address book was private because his account was password protected and he relied upon Distress’ Computer Policy. 

By using a password to protect the contents of his email address book Tekhead manifested a subjective expectation that the contents of the account were private.  In Medical Lab. Mgmt. Consultants v. American Broad. Co., 306 F.2d 806, 813 (9th Cir. 2002), the Ninth Circuit Federal Court of Appeals held that a subjective expectation of privacy may be demonstrated by “any outward manifestations that [Petitioner] expected [the matter] to be private.”  A subjective expectation of privacy is demonstrated by comparing the actual precautions Tekhead took to safeguard this information with the precautions he might reasonably have taken to protect the privacy of that information.  Id.; see also, Dow Chem. Co. v. United States, 749 F.2d 307, 312-13 (6th Cir. 1984).  Tekhead demonstrated a subjective expectation that his email address book was private by using a password to protect his email account.  

Tekhead’s use of a password to protect his email address book account manifests his subjective expectation that the contents of his email address book were private.  The Computer Policy signed by Tekhead states that email accounts are password protected to guard Distress’ proprietary information against unauthorized access.  (Exhibit A.)  By signing the Computer Policy Tekhead agreed to use the password protection, and used a password each time he accessed his account.  There is no other, more reasonable method of protecting this information, particularly in light of Distress’ Computer Policy.  Tekhead therefore manifested his subjective expectation that the contents of this email address book were private by using a password protected system.  

The Computer Policy implies that, while Distress may access the contents on Tekhead’s account, Tekhead maintained a reasonable expectation that his privacy would not be invaded by third parties.  While the Policy states that “Employees should not expect privacy in using the Company’s electronic information systems,” this provision applies only to privacy violations by a Distress employee.  Tekhead expected that his communications would be monitored by Distress employees.  He only consented however, to Distress monitoring his account, and therefore retained a subjective expectation that the contents of his email address book would not be susceptible to intrusion by a third party.  Moreover, because Distress monitors its information systems so closely, Tekhead was reasonably certain that he would not be an opening offensive and inappropriate email because he assumed that Distress was screening incoming correspondence.  Tekhead manifested a subjective expectation that the contents of his email address book would not be accessed because he employed a reasonable method of protecting his confidential information and adhered to Distress’ Computer Policy.   

b) Tekhead’s belief that his email address book was private is objectively 
reasonable.  

In the information age where telecommunications abound it is objectively reasonable to expect that email communications are private.  See, e.g., United States v. Maxwell, 42 M.J. 568, 575 (A.F. Ct. Crim. App. 1995).  As Justice Brandeis noted in Olmstead v. United States, “Clauses guaranteeing to the individual protection against specific abuses of power, must have a … capacity of adaptation to the changing world.”  277 U.S. at 472.  Tekhead’s expectation that the contents of his email address book would remain private is objectively reasonable because email lies at the nexus of two constitutionally protected means of communication, the telephone and ordinary mail.  Courts recognize that privacy rights extend to ordinary mail, Birnbaum v. United States, 436 F.Supp. 967 (E.D.N.Y. 1977); see also, Vernars v. Young, 539 F.2d 966 (3rd Cir. 1976), and to telephone conversations.  See, e.g., Fowler v. Southern Bell Telephone Co., 343 F.2d 150 (5th Cir. 1965).  It is therefore reasonable to expect that privacy extends to email, which is simply a blend of the telephone and ordinary mail.  Moreover, as Distress’ Computer Policy clearly states that Distress is protecting its electronic privacy, Tekhead’s expectation that the contents of his email address book were private was objectively reasonable.  
Courts have clearly stated that the US Mail and telephone conversations are private.  In Birnbaum the court recognized that the unauthorized opening of mail is actionable as an intrusion upon seclusion.  Similarly, in Billings v. Atkinson, 489 S.W.2d 858 (Tex. 1973), the Texas Supreme Court found that wiretapping was an actionable invasion of privacy.  The court noted that “tapping of telephone wires, of course, was an unknown possibility at the time the Fourth Amendment was adopted.  But eavesdropping was . . . recognized [as] ‘an ancient practice which at common law was condemned as a nuisance.”  Id. at 860.  Privacy rights were thus extended from eavesdropping to tapping telephone wires because “the increased complexity and intensity of modern civilization and the development of man’s spiritual sensibilities have rendered man more sensitive to publicity and have increased his need for privacy.”  Id.  Both wiretapping and the unauthorized opening of mail are actionable as an invasion of privacy.  Analogously, Dospam’s unauthorized access of Tekhead’s email address book is similarly actionable as an intrusion upon Tekhead’s seclusion.  
Email, which is a technological blend of the telephone and letters, has been explicitly recognized as private.  In United States v. Maxwell, 42 M.J. 568 (A.F. Ct. Crim. App. 1995), the Air Force Court of Criminal Appeals found that there was an objectively reasonable expectation that messages stored in computers, and specifically in email transmitted over America OnLine, were private.  The court noted, “[i]n the modern age of communications, society must recognize such expectations of privacy as reasonable.”  Id.  The court also stated that recognition of email as private is implicit in the Electronic Communications Privacy Act.  Id., citing, 18 U.S.C. §2210 et seq.  Email was also recognized as private in Fischer v. Mt. Olive Lutheran Church, Inc., 207 F.Supp.2d 914 (W.D.Wis. 2002), where the found that summary judgment was improperly granted in an intrusion claim for the unauthorized access of an email account. 

Some cases explicitly recognize email as private while other draw an analogy to the telephone or mail.  It is clear however, that courts recognize that technological advancements require email communications to be protected as private.  Tekhead’s expectation that his email address book would be private is therefore recognized under the law as objectively reasonable.   

Distress’ Computer Policy similarly demonstrates that Tekhead could reasonably expect that his email address book would not be accessed by unauthorized personnel.  Distress recognized that an expectation that email is private is objectively reasonable by providing that “Employees should not expect privacy in using the Company’s electronic information systems.”  (Exhibit A.)  By signing the Computer Policy Tekhead waived his privacy rights only with respect to Distress.  He retained a privacy interest in the contents of his email account with respect to anyone not employed by Distress, and specifically with respect to Dospam.  The terms of the Policy clearly indicate that Distress recognized that Tekhead’s expectation of privacy as objectively reasonable.  

2. Dospam’s unauthorized access of Tekhead’s email account was intrusive.
Dospam’s access and use of Tekhead’s email address book was unauthorized, nonconsensual and offensive, which shows that it was wrongful, unwanted and legally cognizable as an intrusion.  The parties stipulated that Dospam’s “intrusion” was offensive to a reasonable person and that it caused anguish and suffering.  (R. at 10.)  Dospam’s conduct was obviously an intrusion because the court repeatedly referred to it as such.  Alternatively, the conduct is intrusive because it is unauthorized, and therefore unwanted.  Dospam’s conduct was clearly an intrusion because the appellate court described it as such and because it was unauthorized.  

The appellate Court’s repeated reference to Dospam’s conduct as an “intrusion” establishes to a legal certainty that the conduct was in fact intrusive.  The court stated that “Dospam’s intrusion into Tekhead’s workplace environment (i.e., his computer) and his Microsoft Outlook address book was unauthorized.”  (R. at 10) (emphasis added).  It is therefore apparent on the face of the opinion that Dospam’s conduct was an intrusion.  While the Court goes on to state that one of the issues is “whether the alleged conduct constitutes an unauthorized intrusion or prying into Tekhead’s seclusion” it is clear from the record that the Court already found that the conduct was an intrusion.  

Alternatively, Dospam’s access of Tekhead’s email address book was an intrusion simply because it was unauthorized and unwanted.  In Hill v. MCI Worldcom Comm., Inc., 141 F.Supp.2d 1205, (S.D. Iowa 2001), the court defined the term “intrude” as “to thrust oneself in without invitation, permission, or welcome.”  Citing, O’Donnell v. United States, 891 F.2d 1079, 1083 (3d Cir. 1989) (citing Webster’s Third New International Dictionary 1187, (1996)).  An “intrusion” is similarly defined as “the act of ‘wrongfully entering upon, seizing, or taking possession of the property of another … and occurs ‘when an actor ‘believes or is substantially certain, that he lacks the necessary legal or personal permission to commit the intrusive act.’”  Id. at 1209.  Dospam’s conduct was an intrusion under these definitions because it was a wrongful and unauthorized entry into Tekhead’s private life.  Tekhead did not give Dospam permission to access and abscond with the contents of his email address book.  Moreover, Dospam knew or should have known that he did not have permission to enter Tekhead’s password protected email account.  Dospam clearly intruded upon Tekhead’s seclusion by accessing and using Tekhead’s email address book because the court recognized this conduct as an intrusion and because it was done without Tekhead’s authorization.  
Dospam invaded Tekhead’s privacy by accessing and using the contents of his email address book because its contents were private and because the access of the email address book was intrusive.  Tekhead manifested a subjective expectation that the contents of his email address book were private because he used a password to protect the account and because he relied on Distress’ Computer Policy.  Tekhead’s expectation that his email address book was private was objectively reasonable because email is recognized as private, and because it is analogous to telephone communication and the US Mail, which are also recognized as private.  Dospam invaded this private space by accessing and using the contents of Tekhead’s email address book because the conduct was intrusive and not authorized.  It is therefore clear that the appellate court improperly granted Dospam’s Motion for Summary Judgment because genuine issues of material fact remain as to Tekhead’s intrusion claim.   
B. DOSPAM PUBLICLY PLACED TEKHEAD IN A FALSE LIGHT BY TOTIOUSLY INDUCING HIM TO OPEN AN OFFENSIVE AND DISRUPTIVE EMAIL IN THE PRESENCE OF HIS CO-WORKERS.
The District Court’s decision should be reversed because there is evidence demonstrating that Tekhead was placed in a false light before the public.  The State of Marshall adheres to the Restatement (Second) of Torts in its analysis of a false light privacy tort, which requires that Tekhead demonstrate that he was placed in a false light before the public that would be highly offensive to a reasonable person, and that Dospam acted with actual malice in placing Tekhead in this light.  See, Restatement (Second) of Torts, §652E.  The parties have stipulated that the latter two elements are not in dispute, so the remaining issue is whether Tekhead was placed in a false light before the public. 

1. Dospam placed Tekhead in a false light by tricking him into opening the Webgags email.

The tort of false light invasion of privacy requires a “public disclosure of falsity or fiction concerning the plaintiff.” Hoskins v. Howard, 971 P.2d 1135, 1140 (Idaho 1998).  Without material falsehood there can be no recovery. Id.  Dospam’s email disclosed a falsity about Tekhead by publicly warning the recipient to stop viewing pornography, which give the impression to all within earshot that Tekhead was viewing pornography at his desk or that he was misusing his computer by indulging in a personal email joke.  Neither of these situations is true.  On the contrary, Tekhead does not view pornography on his computer and he only opened Dospam’s email because it appeared to contain legitimate business information originating from a high-ranking Distress employee.

To constitute a false light invasion of privacy a statement must be false, and must also be a fictionalization of events or circumstances that are represented to be true.  See, Davis v. High Society Magazine, 457 N.Y.S. 2d 308, 315 (Sup. Ct. 1982).  A plaintiff’s claim will be barred only if the statements at issue cannot reasonably be understood as describing actual facts about a plaintiff or actual events in which he has participated.  Pring v. Penthouse Int’l, Ltd., 695 F.2d 438 (10th Cir. 1982).  In Dworkin v. Hustler Magazine, 668 F. Supp. 1408 (C.D. Cal. 1987), the court addressed this issue in dismissing a claim for false light.  In that case, feminist Andrea Dworkin was named by Hustler Magazine in sexually graphic cartoons.  The court dismissed the action however, because while the depictions of Dworkin were certainly false, they were not represented to be true.  The court stated that, “no reasonable reader would interpret these exhibits as expressing statements of fact.” Id. at 1420.  

Tekhead’s claim sharply contrasts with the claim in Dworkin because the email’s warning and disruptive nature could be reasonably understood as depicting actual facts.  It would be reasonable for any of Tekehad’s co-workers or superiors to believe that he was viewing pornography on his computer.  Further, once it was discovered that the email was a joke, Tekhead’s superiors could reasonably perceive the incident as a voluntary prank in which Tekhead intended to engage.  While the viewers of the graphic cartoons in Dworkin could quickly ascertain the cartoon’s satirical nature, Tekhead’s co-workers would be justified in believing the incident to be actual fact.



While many false light claims involve a published statement by one person about another, written disclosure is not the only means to satisfy a false light claim.  In Santiesteban v. Goodyear Tire and Rubber Co., 306 F.2d 9 (5th Dist. Fla. 1962), the court held that a “publication” of an implied incorrect representation would support an invasion of privacy claim.  In that case, all four tires were removed from plaintiff’s vehicle while it sat in the parking lot of the country club where he was employed.  Id. at 10.  The car was left standing on its four rims in plain view of fellow employees and country club members. Id.  While there were no statements regarding the incident, the action incorrectly and tortiously implied that the plaintiff was delinquent in his payments on the tires. Id. 


As in Santiesteban, there were no direct statements made about Tekhead, but the email very clearly implied certain facts about Tekhead.  Everyone who witnessed the incident could reasonably infer that Tekhead was violating Distress’ Computer Policy, when in fact he was the victim of a cruel joke.  As a result of this implication, a false representation was made of Tekhead’s character and behavior.  



The appellate court incorrectly found that genuine issues of material fact exist as to whether Tekhead was placed in a false light.  Dospam’s email caused a disturbance that ultimately led to Tekhead’s dismissal.  A reasonable person can conclude that the inaccurate portrayal of Tekhead as one who engages in inappropriate activities at the office was understood by his co-workers and superiors to be true.  This inaccurate portrayal of Tekhead is actionable in the the State of Marshall as a claim for false light.

2. Tekhead’s co-workers constitute the public because of their special relationship with Tekhead.

The appellate incorrectly found an absence of genuine issue of material with respect to the publicity element of the false light claim.  By relying upon an antiquated definition about what is “public” the court erroneously found that Tekhead was not tortiously placed in a false light before the public.  

It is undisputed that the publicity requirement is satisfied when a disclosure of false facts is made to the public at large, or to so many people that the matter must be regarded as substantially certain to become one of public knowledge. Alexander v. Culp, 705 N.E.2d 378 (Ohio Ct. App. 1997).  Courts however, have become increasingly willing to consider disclosure to smaller groups as a basis for a false light claim.  The determining factor has been the degree of damage suffered by the plaintiff.  For instance, in Biedermans’ of Springfield, Inc. v. Wright, 322 S.W.2d 892 (Mo. 1959), a husband and wife were forced to seek employment elsewhere as a result of an embarrassing altercation that took place at the wife’s place of work.  The couple was accused of being “deadbeats” by a collection agent in a “loud, degrading and threatening manner.” Id. at 892.  The accusation took place at the wife’s waitressing job in the presence of numerous restaurant patrons. Id.  While the analysis focused on whether the publication was oral, the publicity element was satisfied due to the emotional distress and the widespread and lasting damage caused by disclosure to the restaurant patrons. Id. at 896.


The idea that the severity of damage has an effect on the publicity element has led to a widely accepted rule concerning the extent of publicity required for invasion of privacy claims.  This rule creates a distinction between public and private figures in terms of what constitutes “the public.” 

Such a public might be the general public, if the person were a public figure, or a particular public such as fellow employees, club members, church members, family or neighbors, if the person were not a public figure.  

Beaumont v. Brown, 401 N.W.2d 522, 531 (Mich. 1977) (emphasis added). This language was relied upon in McSurely v. McClelland, 753 F.2d 88 (D.C. Cir. 1985), as the court considered a long line of precedent and observed that prior cases consistently indicated that “the size of the public [is] not relevant to whether a disclosure of embarrassing facts [is] tortiuous.” Id. at 76; see also, Gregory v. Bryan-Hunt Co., 174 S.W.2d 510 (Ky. 1943); Voneye v. Turner, 240 S.W.2d 588 (Ky. 1951); Sellers v. Henry, 329 S.W.2d 214 (Ky. 1959).


With respect to the number of individuals sufficient to constitute a particular public, the Beaumont court “[did] not engage in a numbers game.” 401 N.W.2d at 532.  In declining to place a numerical requirement on the publication element it stated: 

An invasion of a plaintiff’s right to privacy is important if it exposes private facts 

to a public whose knowledge of those facts would be embarrassing to the 

plaintiff. 

 Id.

The court also observed that precedent supported the idea that “publication of the embarrassing facts to only one person alone was unlawful publication.” Id. at 529.  Tekhead was embarrassed when the particular public present on June 13, 2002 gained knowledge of the incorrect facts about his workplace habits.  Tekhead worked diligently to gain the respect of his co-workers, but the results of his hard work vanished in a few short moments due to his inaccurate portrayal before the public caused by Dospam’s email.  

The logic of the Beaumont’s decision is readily applied to cases where one is disparaged in the presence of co-workers.  In Miller v. Motorola, 560 N.E.2d 900 (Ill. App. Ct. 1990), the court reversed a finding of summary judgment for the defendant.  There, an employee sued her employer seeking recovery for damages resulting from the employer’s disclosure of her mastectomy surgery to her fellow employees. Id. at 977.  In analyzing the “public disclosure” element of her claim the court held that “the public disclosure requirement may be satisfied by proof that the plaintiff has a special relationship with the ‘public’ to whom the information is disclosed.” Id. at 903 (emphasis added).  The court’s rationale is that such a disclosure “may be just as devastating to the person even though the disclosure was made to a limited number of people.” Id.  The court specifically held that co-workers have a “special relationship” with one another stating, “[p]laintiff’s allegation that her medical condition was disclosed to her fellow employees sufficiently satisfies the requirement that publicity be given to the private fact.” Id. 

Courts continue to rely on the wisdom of Beaumont and Miller in determining when a statement is made publicly.  Herion v. Village of Bensensville, No. 00-C-1026, 2000 U.S. Dist. LEXIS 16745 (N.D. Ill. Nov. 1, 2000) (unreported), and Austin, Eberhardt & Donaldson, Corp. v. Youngman, No. 00-C-3303, 2001 U.S. Dist. LEXIS 1090 (N.D. Ill. Jan. 29, 2001) (unreported), follow the logic of the Beaumont court and are good law today.  In Herion the plaintiff brought a claim of false light after being maliciously accused of various criminal conduct in the presence of co-workers and employers.  The court found that the false light claim sufficiently pled disclosure of private information before the public because individuals to whom information was disclosed had a “special relationship” with the plaintiffs. Id.  In Austin the court concluded that while the publicity requirement may be satisfied by disclosure to the public at large, it may also be satisfied by disclosure to a smaller group of people with whom the plaintiff has a special relationship. 2001 U.S. Dist. LEXIS 1090 at 21.  The Austin court cited Miller and specified this group as “a public whose knowledge of those facts would be embarrassing to the plaintiff.” Id.; see also, Miller, 560 N.E.2d at 903.


Applying well-settled precedent to this case it is clear that the the appellate court erroneously eliminated Tekhead’s false light claim.  The parties stipulated that the individuals who witnessed the incident on June 13, 2002 were co-workers of Tekhead.  As such, they are considered to have a special relationship with him, which is sufficient to establish the publicity requirement.  

The opening of the June 13 email set off a chain reaction of events that placed Tekhead in a false light before his co-workers.  His co-workers and superiors reasonably believed that Tekhead blatantly violated Distress’s Computer Policy.  This apparent violation led to the sudden termination of Tekhead’s employment with Distress.  Had the incident been published in a newspaper article, the violations of Tekhead’s privacy would have been negligible because the public at large is unconcerned with Tekhead’s performance at his job.  Tekhead’s co-worker’s however, have both a concern and a vested interest in his behavior and therefore constitute the public under well-settled precedent.  

Tekhead’s status as a private individual makes the extent of the publicity irrelevant.  It is therefore not the size but the characteristics of the group that is important.  Since the characteristic of the group at issue is of co-workers having a “special relationship” with Tekhead, it necessarily follows that Tekhead has sufficiently demonstrated the only element of his false light claim at issue on this appeal.  It would therefore be improper for this Court to allow a judgment in favor of defendant Dospam to stand.  
CONCLUSION


For the foregoing reasons, Plaintiff-Appellant Alexander Tekhead respectfully requests that this Court reverse and remand the decision of the First District Court of Appeals for the State of Marshall so that all of Plainitiff-Appellant’s claim may be heard in a trial on the merits.







Respectfully submitted,
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Counsel for Plaintiff-Appellant
Alexander Tekhead
� Courts recognize both general personal jurisdiction and specific personal jurisdiction.  A state is said to assert “general” jurisdiction over the defendant when it exercises jurisdiction over a defendant on all clams against the defendant, whether or not such claims are related to the defendant’s forum-related conduct.  A state is said to assert “specific” jurisdiction when it exercises jurisdiction over a defendant only as regards claims “arising from” or “related to” the defendant’s forum-related conduct.  See Arthur T. von Mehren & Donald T. Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 Harv. L Rev. 1121, 1136-1163 (1966).





� According to Amanda Reid, federal courts of appeal have employed two primary tests for assessing personal jurisdiction in Internet-related cases, the Zippo test and the Calder effects test.  Reid notes that out of fourteen cases between 1996 and 2002 involving personal jurisdiction based on Internet contacts, eight explicitly or implicitly used ones of these two tests.  The Fifth Circuit has expressly adopted the Zippo sliding scale test, while the Ninth Circuit has consistently applied the effects test.  Amanda Reid, Operationalizing the Law of Jurisdiction: Where in the World Can I Be Sued for Operating a World Wide Web Page?, 8 Comm. L. & Pol’y 227, 240-41 (Spring 2003).








PAGE  
37

