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QUESTIONS PRESENTED

I.
Did the Court of Appeals err in holding that the trial court has proper jurisdiction over Dospam?

II.
Did the Court of Appeals err in concluding that genuine issues of material fact exist as to whether the audio and video display on Tekhead’s computer constitute false light?

III.
Did the Court of Appeals err in concluding that genuine issues of material fact existed as to whether the display of nude images and the unauthorized access of the Microsoft Outlook address book constituted intrusion upon seclusion?

TABLE OF CONTENTS

Page
QUESTIONS PRESENTED
i

TABLE OF AUTHORITIES
v

OPINION BELOW
xiii

CONSTITUTIONAL, STATUTORY, AND RESTATMENT PROVISIONS
xiii

STATEMENT OF THE CASE
xiii

    Summary of the Facts
xiii

    Summary of the Proceedings
xvi

SUMMARY OF ARGUMENT
1

ARGUMENT
6

I. 
The First District Court of Appeals erred in holding that jurisdiction over Dospam was proper because Dospam’s contacts with the State of Marshall were insufficient to satisfy Due Process Requirements.
6

A.
Dospam did not have sufficient minimum contacts with the State of Marshall to support personal jurisdiction.
7

1.
The assertion of general jurisdiction over Dospam is inappropriate because he does not have continuous and systematic contacts with the State of Marshall.
9

2.
Dospam’s previous contacts with the State of Marshall are irrelevant when determining whether general jurisdiction is proper.
10

3.
Dospam’s Web site did not confer general jurisdiction over him because it is a “passive site.”
11
B.
The assertion of specific jurisdiction over Dospam is inappropriate because he did not purposefully avail himself of the law of Marshall.
13

TABLE OF CONTENTS (CONT.)












          Page

1.
Dospam did not purposefully avail himself of the law of Marshall because the June 13 email was not sent for pecuniary gain.
14
2.
Dospam did not purposefully avail himself of the law of Marshall because the June 13 email did not have a substantial connection with the State of Marshall.
14
3.
Dospam did not purposefully avail himself of the law of Marshall by posting Tekhead’s Outlook address book on his Web site.
15
C.
Jurisdiction over Dospam offends traditional notions of fair play and substantial justice.
17

II. 
The First District Court of Appeals correctly granted Dospam’s motion as to false light publicity because Tekhead was not placed in a false light, nor was any matter concerning him made public.
18

A.
The June 13 email did not place Dospam in a false light.
19

1.
The June 13 email could not have reasonably been taken as factual.
20
2.
The June 13 email did not attribute to Tekhead characteristics that were false.
22
B.
The June 13 email did not give publicity to any matter concerning Tekhead.
23

1.
An insufficient number of people viewed the email to constitute “publicity.”
24
2.
This court should follow the rule adhered to by a majority of courts which require publicity to the public at large.
26
III. 
The First District Court of Appeals correctly granted Dospam’s motion for summary judgment as to intrusion upon seclusion because Dospam did not intrude upon Tekhead’s seclusion by collecting his email address book.
29

TABLE OF CONTENTS (CONT.)












          Page

A. 
Tekhead’s Outlook address book was not secluded because he had no actual expectation of seclusion.
29

B. 
Any expectation of privacy that Tekhead had was objectively unreasonable.
31

1.      
Tekhead had no reasonable expectation of privacy because his email address book was company property and subject to monitoring by Distress.
32

2.      
Tekhead had no reasonable expectation of privacy because his email address book was subject to a company policy.
34

3.      
Tekhead’s reasonable expectation of privacy was forfeited when he placed his Outlook address book within reach of a third party by using the Distress information system.
35

CONCLUSION
37

APPENDICES:

APPENDIX A:  
A-1

APPENDIX B:  
B-1

APPENDIX C:  
C-1

APPENDIX D:  
D-1

TABLE OF AUTHORITIES

CASES









          Page          

Supreme Court of the United States

Anderson v. Liberty Lobby, Inc. 

477 U.S. 317 (1986)
8, 17

Burger King Corp. v. Rudzewicz
471 U.S. 472 (1985)
8, 17

Calder v. Jones
465 U.S. 783 (1984)
8

Celotex Corp. v. Catrett 

477 U.S. 317 (1986)
6
Hanson v. Denckla

357 U.S. 235 (1978) 
8

Helicopteros Nacionales de Colombia, S.A. v. Hall 

466 U.S. 408 (1984) 
8, 9, 10, 13

International Shoe Co. v. Washington

326 U.S. 310 (1945).
7, 8, 17

Keeton v. Hustler Magazine, Inc.

465 U.S. 770 (1984)
7

McGee v. International Life Insurance Co. 

355 U.S. 220 (1957)
14, 15

Miliken v. Meyer
311 U.S. 457 (1940)
6

O’Connor v. Ortega

480 U.S. 709 (1987)
32, 33

Pennoyer v. Neff

95 U.S. 714, (1878)
7

Perkins v. Benguet Consolidated Mining Co.

342 U.S. 437 (1952)
8, 9

TABLE OF AUTHORTIES (CONT.)

CASES









          Page

World-Wide Volkswagen Corp. v. Woodson

444 U.S. 286 (1980)
8, 17

Zenith Corp. v. Hazeltine

395 U.S. 100 (1969).
6

United States Courts of Appeals

3D Sys., Inc. v. Aarotech Labs., Inc.

160 F.3d 1373 (Fed. Cir. 1998)
12

Amoco Egypt Oil Co. v. Leonis Navigation Co.
1 F.3d 848 (9th Cir. 1993)
9

Bancroft & Masters, Inc. v. Augusta National Inc.
223 F.3d 1082 (9th Cir. 2000)
9

Bensusan Restaraunt Corp. v. King
126 F.3d 25 (2d Cir. 1997)
12

Cybersell, Inc. v. Cybersell Inc.

130 F.3d 414 (9th Cir. 1997)
12, 13

Felch v. Transportes Lar-Mex S.A. De CV 

92 F.3d 320 (5th Cir. 1996)
6

GTE New Media Services, Inc. v. BellSouth

199 F.3d 1343 (D.C. Cir. 2000)
12

Guest v. Leis

255 F.3d 325 (6th Cir. 2001)
34

Haisten v. Grass Valley Medical Reimbursement Fund, Ltd. 

784 F.2d 1392 (9th Cir. 1986)
13

Medical Laboratory Management Consultants v. American Broadcasting Companies
306 F.3d 806 (9th Cir 2002)
31

Mink v. AAAA Development, LLC 

190 F.3d 333 (5th Cir. 1999)
12

TABLE OF AUTHORTIES (CONT.)

CASES









          Page

Muick v. Glenayre Electronics

280 F.3d 741 (7th Cir. 2002)
34

OMI Holdings, Inc. v. Royal Insurance Co. of Canada 

149 F.3d 1086 (10th Cir. 1998)
7

Pacific Atlantic Trading Co. v. M/V Main Express 

758 F.2d 1325 (9th Cir. 1985)
6

Pring v. Penthouse International, Ltd.

695 F.2d 438 (10th Cir. 1982) 
21

Remick v. Manfredy 

238 F.3d 248 (3d Cir. 2001)
12

Scott v. Breeland
792 F.2d 925 (9th Cir. 1986)
6

United States v. Angevine 

281 F.3d 1130 (10th Cir. 2002)
34, 35

United States v. Simons
206 F.3d 392 (4th Cir. 2000)
34

United States District Courts

Adkins v. Kelly-Springfield Tire Co. 

No. 97 C 50381, 1998 U.S. Dist. LEXIS 16816 (N.D. Ill. Oct. 14, 1998)
32

Amberson Holdings, LLC v. Westside Story Newspaper
110 F. Supp. 2d 332 (D.N.J. 2000)
12

Bailey v. Turbine Design, Inc.

86 F. Supp. 2d 790 (E.D. Tenn. 2000)
12
Barrett v. Catacombs Press 

44 F. Supp. 2d 717 (E.D. Pa. 1999)
12, 16
Bensusan Restaurant Corp. v. King
937 F. Supp. 295 (S.D.N.Y. 1996)
16

TABLE OF AUTHORTIES (CONT.)

CASES









          Page

Brown v. Geha-Werke 

69 F. Supp. 2d 770 (D.S.C. 1999)
12
Callaway Golf Corp. v. Royal Canadian Golf Ass'n
125 F. Supp. 2d 1194 (C.D. Cal. 2000)
12

Cibenko v. Worth Publishers, Inc.

510 F. Supp. 761 (D.N.J. 1981)
20, 28

C.L.D. v. Wal-Mart Stores, Inc.

79 F. Supp. 2d 1080 (D. Minn. 1999)
25

Clearclad Coatings, Inc.

No. 98 C 7199, 1999 WL 652030 (N.D. Ill. Aug. 20, 1999)
10

Dancy v. Fina Oil & Chemical Co.

3 F. Supp. 2d 737 (E.D. Tex. 1997)
25

Hicks v. Casablanca Records

464 F. Supp. 426 (S.D.N.Y. 1978)
21

Internet Doorway, Inc. v. Parks
138 F. Supp. 2d 773 (S.D. Miss. 2001)
14

Jones v. United States Child Support Recovery
961 F. Supp. 1518 (D. Utah 1997)
24

Kuhn v. Account Control Technology 

865 F. Supp. 1443 (D. Nev. 1994)
24, 25

Miami Breakers Soccer Club, Inc. v. Women's United Soccer Ass’n
140 F. Supp. 2d 1325 (S.D. Fla. 2001)
12

Partington v. Bugliosi 

825 F. Supp. 906 (D. Haw. 1993)
21

Reliance National Indemnity Co. v. Pinnacle Casual Assurance Corp.

160 F. Supp. 2d 1327 (M.D. Ala. 2001)
14

Sara Lee Corp. v. Interstate Warehousing, Inc.

No. 96 C 5375, 1997 WL 189308 (ND. Ill. Apr. 15, 1997)
10

TABLE OF AUTHORTIES (CONT.)

CASES









          Page

Scherr v. Abrahams, 
No. 97 C 5453, 1998 WL 299678 (N.D. Ill. May 29, 1998)
10

Smyth v. Pillsbury Co.
914 F. Supp. 97 (E.D. Pa 1996)
36

Tingstol Co. v. Rainbow Sales, Inc.

8 F. Supp.2d 1113 (N.D. Ill. 1998)
7

Verizon Online Services, Inc. v. Ralsky

203 F. Supp. 2d 601 (E.D. Va. 2002)
14

Wells v. Thomas

569 F. Supp. 426 (E.D. Pa. 1983)
25

Zippo Manufacturing Co. v. Zippo Dot Com, Inc.

952 F. Supp. 1119 (W.D. Pa. 1997)
11, 13

State Courts

Beaumont v. Brown 

257 N.W.2d 522 (Mich. 1977)
27

Bradley v. Saranac Community School Board of Education

565 N.W.2d 650 (Mich. 1997)
27

Bodah v. Lakeville Motor Express, Inc.

663 N.W.2d 550 (Minn. 2003)
24, 25, 26, 28

Brents v. Morgan 

299 S.W. 967 (Ky. 1927)
25

Brown v. Capricorn Records, Inc.

222 S.E.2d 618 (Ga. App. 1975)
22

Byrd v. Hustler Magazine, Inc.
433 So.2d 593 (Fla. Dist. Ct. App. 1983)
21

Doe v. Methodist Hospital
690 N.E.2d 681 (Ind. 1997)
25

TABLE OF AUTHORTIES (CONT.)

CASES









          Page

Eddy v. Brown
715 P.2d 74 (Okla. 1986)
25

McLaren v. Microsoft Corp.

No. 05-97-00824-CV, 1999 Tex. App. LEXIS 4103 

(Tex. App. May 28, 1999)
33, 34, 36

Pres-Kap, Inc. v. System One, Direct Access, Inc.

636 So.2d 1351 (Fla. Dist. Ct. App. 1994)
17-18

Stien v. Marriott Ownership Resorts 

944 P.2d 374 (Utah Ct. App. 1997)
20

Swerdlick v. Kock
721 A.2d 849 (R.I. 1998)
22

Vogel v. W.T. Grant Co.

327 A.2d 133 (Pa. 1974)
25

Walko v. Kean College
561 A.2d 680 (N.J. Super. Ct. Law Div. 1988)
20, 21

CONSTITUTIONAL PROVISIONS

U.S. Const. amend. XIV
1, 2, 6, 7, 11, 17

STATUTES










Marshall Revised Code, chapter 735, section 25-302
7

Marshall Rule of Civil Procedure 56(c)
6

RESTATEMENT PROVISIONS

Restatement (Second) of Torts (1977)

Section 652A
19

Section 652B
29, 30, 32

Section 652D
24, 25

TABLE OF AUTHORTIES (CONT.)

RESTATEMENT PROVISIONS





          Page

Restatement (Second) of Torts (1977)

Section 652E
19, 20, 22, 24

LAW REVIEWS








          

William L. Prosser, Privacy

48 Cal. L. Rev. 383 (1960)
19, 28

Samuel D. Warren & Louis D. Brandeis, The Right to Privacy 

4 Harv. L. Rev. 193 (1891)
27, 28

No. 03-SC-0035

_______________________________________

IN THE 

Supreme Court of Marshall
OCTOBER TERM 2003

_______________________________________

ALEXANDER TEKHEAD,








Petitioner / Cross-Respondent,

v.

ALLAN DOSPAM,








Respondent / Cross-Petitioner.

_______________________________________

On Writ of Certiorari to the

Court of Appeals

Of Marshall
_______________________________________

BRIEF FOR RESPONDENT/CROSS-PETITIONER

_______________________________________

TO THE SUPREME COURT OF MARSHALL:

Respondent/Cross-Petitioner, Allan Dospam (“Dospam”), Appellee in Cause No. 02-CV-6245 before the First District Court of Appeals for the State of Marshall respectfully submits this brief in response to the brief filed by the Petitioner/Cross-Respondent, Alexander Tekhead (“Tekhead”), and requests this honorable Court reverse the judgment of the Court of Appeals holding that the trial court properly asserted jurisdiction over Dospam, and affirm the judgment of the Court of Appeals holding that the trial court properly granted summary judgment in favor of Dospam with respect to Tekhead’s claims of publicity placing a person in a false light and intrusion upon seclusion.  

OPINION BELOW
The Farbrook County Circuit Court denied Dospam’s motion for summary judgment as to the issue of personal jurisdiction and granted the motion as to the issues of false light and intrusion upon seclusion.  The First District Court of Appeals of the State of Marshall affirmed the circuit court’s order denying in part and granting in part Dospam’s motion for summary judgment as shown in the record.

CONSTITUTIONAL, STATUTORY, AND RESTATEMENT PROVISIONS

The constitutional, statutory, and Restatement provisions relevant to the determination of this case include the following: the Due Process Clause of the United States Constitution provided in Appendix A; Marshall Revised Code, chapter 735, section 25-302 provided in Appendix B; and Restatement (Second) of Torts, section 652B and 652E provided in Appendices C and D, respectively. 

STATEMENT OF THE CASE
A. Summary of the Facts

Dospam is a resident and citizen of the State of Potter.  (R. at 6.)  After graduating from college in June, 1996, he accepted a position with a software development company in the State of Potter. (R. at 6.)  Since 2001, he has operated a Web site called Webgags.com.  (R. at 6.)  The domain name “webgags.com” is registered with a domain name registrar located in the Cayman Islands.  (R. at 6.)  The domain name is registered to Webgags Corporation, George Town, Grand Cayman.  (R. at 6.)  Web hosting and email service for the website is provided by a Web hosting service located in Monaco.  (R. at 6.)

Webgags.com is a commercial online joke service that offers its customers the service of allowing them to play digital practical jokes on other Internet users.  (R. at 6.)   To accomplish this, Webgags.com offers a selection of jokes that can be sent to others through e-mail.  (R. at 6.)  These jokes include making a computer screen appear as if files are being deleted, playing noises, and playing distracting songs.  (R. at 6.)  


In order to promote Webgags, Dospam utilizes “spiders”, email marketing software, which search Web sites for email addresses.  (R. at 7.)  The spiders randomly extract email addresses from the Web sites and return them to Dospam so that he can send out a promotional email message to each of the addresses.  (R. at 7.)  Dospam’s spiders collected email addresses from a website of Distress Technologies, Inc. (“Distress”), which listed all of its employees and their email addresses. (R. at 7.) Included in the list of email addresses that the spiders extracted from Distress’ Web site was that of Alexander Tekhead.  (R. at 7.)  


Alexander Tekhead was hired by Distress on June 20, 2000.  (R. at 3.)  Upon being hired Tekhead read and signed the Distress Employee Handbook (“Handbook”). (See R. at 3.)  Included in the Handbook were the established guidelines for employee computer use.  (R. at 3.)  By signing the guidelines, Tekhead agreed that he would not use Distress’ computers for personal use, and that Distress reserved the right to monitor and disclose information stored in his computer.  (R. at Ex. A-1.)  Further, Tekhead acknowledged that he understood that his use of passwords and access codes does not confer or imply privacy rights.  (R. at Ex. A-1.)

At his first performance review on December 6, 2000, Tekhead was described as having “a lack of enthusiasm, an apparent desire to distract other employees, a ‘jokester’ attitude, and an unwillingness to meet demands when needed.”  (R. at 3.)  At his second performance evaluation on June 20, 2001, the review concluded that Tekhead’s performance was barely passable.  (R. at 4.)  Comments from his supervisors included a lack of motivation and unprofessional behavior.  (R. at 4.)  One supervisor complained that he enjoyed practical jokes, and he had played quite a few of them.  (R. at Ex. B-1.)  


On June 13, 2002, Tekhead received a promotional message from Dospam.  (R. at 7.) The message originated from Dospam and was routed through a third-party relay server in Korea, which forwarded the message on to Distress.  (R. at 5.)  The promotional email that Dospam sends out contains a practical joke which, when opened, (1) shows an animated image of two cartoon characters dancing in the nude; (2) displays a hyperlink with the caption “Click here to send this or other delightful Webgags to a friend.”; (3) increases the target computer’s speaker volume; (4) audibly announces “Alert! Stop viewing porn! Close your browser immediately!”; (5) repeats the message; and (6) disallows any keyboard control of the computer.  (R. at 7.)  The message also includes a program that collects the contents of the target computer’s Microsoft Outlook address book and sends it back to Dospam.  (R. at 7.)  


Tekhead opened the email and the joke ran on the computer as described above.  (R. at 5.)  As the audible message repeated itself, at least five other Distress employees congregated at Tekhead’s computer.  (R. at 5.)  Tekhead’s supervisor thereafter dismissed Tekhead for the remainder of the day.  (R. at 5.)  The next day, Distress’ general counsel telephoned Tekhead and informed him that he had been discharged.  (R. at 5.)  Soon after being fired, Tekhead filed a wrongful termination lawsuit against Distress.  (R at 5.)  Tekhead later filed suit against Dospam after discovery had commenced in the wrongful termination suit.  (R. at 5.)  After receiving service of process for Tehead’s suit against him, Dospam published the contents of an Outlook address book he retrieved from a Distress computer on his Webgags.com Web site.  (R. at 7-8.)

B. Summary of the Proceedings
Tekhead sued Dospam in the Farbrook County Circuit Court (“trial court”) alleging causes of action of intrusion upon seclusion and publicity placing a person in a false light.  (R. at 1.)  Dospam moved for summary judgment against all claims brought against him by Tekhead, and additionally moved for summary judgment as to whether jurisdiction existed over him.  (R. at 8.)  The trial court denied Dospam’s motion as to jurisdiction, but granted his motion as to the claims of intrusion upon seclusion and publicity placing a person in a false light.  (R. at 8.)  The First District Court of Appeals affirmed the trial court’s order denying in part and granting in part Dospam’s motion for summary judgment.  (R. at 11.)  

SUMMARY OF ARGUMENT
I.


On de novo review, this Court should reverse the decision of the First District Court of Appeals which denied summary judgment to Dospam as to personal jurisdiction and dismiss this action.  Alternatively, this Court should affirm the decision which granted summary judgment in favor of Dospam on Tekhead’s claims for false-light publicity and intrusion upon seclusion.  A summary judgment is proper when no genuine issues of material fact exist and the moving party is entitled to judgment as a matter of law.  Thus, when a reasonable juror could not return a verdict for the nonmoving party, summary judgment is proper.  


The Due Process Clause of the Fourteenth Amendment of the Constitution requires that the defendant have sufficient minimum contacts with the forum state in order to assert personal jurisdiction.  In order to satisfy this requirement when the cause of action does not arise out of or relate to the defendant’s activities in the forum state, those activities must be sufficiently continuous and systematic to make the assertion of in personam jurisdiction reasonable.  Specific jurisdiction can be asserted despite a lesser showing of contacts with the forum state, so long as the defendant purposefully avails himself of the laws of the forum state through his activities, and the litigation results from the alleged injuries that arise out of or relate to those activities.  Regardless of whether the defendant has sufficient minimum contacts with the forum state, the exercise of jurisdiction must also be reasonable.


The assertion of general jurisdiction is improper because Dospam does not have continuous and systematic contacts with the State of Marshall.  The standard for establishing general jurisdiction is high and requires that the defendant’s contacts approximate physical presence.  In this case, the only current contact that Dospam has with the State of Marshall is his operation of Webgags.com, which is accessible to anyone around the world.  This is not the type of continuous and systematic contact that satisfies this high standard.  Dospam’s previous contacts with Marshall are irrelevant when determining whether general jurisdiction is proper.  The only relevant forum contacts are the contacts at the time of the incident complained of.  Dospam’s relevant contacts ended six years prior to the incident complained of.  Therefore, these contacts with the State of Marshall are not systematic and continuous.


Dospam’s operation of his Web site is insufficient to assert personal jurisdiction over him because the Web site does nothing more than make information available to those who are interested in it.  A majority of courts agree that this type of Web site may not serve as the basis for exercising personal jurisdiction.  This is so because otherwise every complaint arising out of the Internet would automatically result in personal jurisdiction wherever the plaintiff is located.  Therefore, general jurisdiction is improper based on his Web site.


Further, specific jurisdiction is inappropriate because Dospam did not purposefully avail himself of the laws of Marshall.  If the Dospam’s conduct was insufficient to confer general jurisdiction, the court may only exercise jurisdiction if: (1) he purposefully availed himself of the privilege of conducting activities in Marshall, thereby invoking the benefits and protections of its laws; (2) the claim arose out of or resulted from his forum-related activities; and (3) an exercise of jurisdiction would be reasonable.  Because the first and third requirements are not met here, personal jurisdiction over Dospam is improper.


Dospam did not purposefully avail himself of the laws of Marshall because the June 13 email was not sent for direct financial gain.  In order for the email to have met the purposeful availment requirement, the email, at a minimum, must have been sent for pecuniary gain.  Since this email was not sent for pecuniary gain, Dospam did not purposefully avail himself of the laws of Marshall and personal jurisdiction was improperly asserted.


Even if Dospam’s email was sent for pecuniary gain, the email did not have a “substantial connection” with the State of Marshall as required by the Due Process Clause.  While a single contact can serve as the exclusive basis for personal jurisdiction, that contact must have a substantial connection with the forum state.  The only connection that this email had with the State of Marshall was that it was opened there.  To hold that this satisfies the “substantial” requirement would render the concept of “substantial” meaningless.


Further, Dospam did not purposefully avail himself of the laws of Marshall by posting Tekhead’s email address book on his Web site.  Unlike a newspaper or magazine, Dospam did not have the option of bypassing certain forums.  Dospam’s Web site was available around the world, and he did not specifically encourage residents of the State of Marshall to visit it.    Such contacts are insufficient to trigger personal jurisdiction.

Finally, jurisdiction over Dospam offends traditional notions of fair play and substantial justice.  A factor that must be considered in determining whether jurisdiction is reasonable is the burden on the defendant.  The nature of the defendant’s contacts with the forum must be such that he should reasonably anticipate having to litigate in that jurisdiction.  In this case there is no way that Dospam could have known that Tekhead would open the email in the State of Marshall, this was merely a random act.  However, even if he had known, the notion that he would be subject to litigation in Marshall simply by sending out an email was beyond his reasonable expectations.  Therefore, requiring Dospam to litigate in Marshall offends traditional notions of fair play and substantial justice.

II.

Tekhead’s claim against Dospam alleged publicity placing him in a false light before the public.  However, this claim fails as a matter of law because the June 13 could not reasonably have been taken as factual, and therefore, did not place him in a false light.  The reasonable viewer of the message would have concluded that the email was a joke, and the only impression the email could have possibly communicated about Tekhead was that he was a practical jokester.  This impression is not a false one.  Therefore, summary judgment was properly granted to Dospam as to publicity placing a person in a false light.

Tekhead was not represented as being a pornographer through the content of Dospam’s email message because the reasonable viewer of the email would have treated its contents as a joke.  In addition to having pictures of cartoon characters, the message made clear that it was a joke by displaying a hyperlink, which manifested that it was a joke. If a statement cannot reasonably be taken as factual, there is no false light invasion of privacy because the public did not receive a false impression about Tekhead.  Therefore, the message does not amount to false light because a false impression was not created about Tekhead.

The only impression that could have been created about Tekhead through the contents of the June 13 email was that he was a practical jokester.  However, an essential element of the false light element of this tort is that the impression be a false one.  Tekhead’s performance review comments from his supervisors evidence that Tekhead was indeed a practical jokester.  Therefore, because Tekhead was not placed in a false light, summary judgment as to the false light publicity claim was proper.

Even if this Court should find that Tekhead was placed in a false light, the appellate court correctly held that the element of publicity was lacking.  The Restatement’s definition of “publicity” requires a communication to the public at large.  Here, the message was only communicated to a small group of Tekhead’s co-workers.  This court should adhere to the rule requiring publicity to the public at large because it properly constrains the tort of false light publicity.  Thus, because the message was viewed by an insufficient number of people to constitute the “public at large,” summary judgment is proper as to false light publicity.

III.


The First District Court of Appeals properly granted summary judgment as to Tekhead’s claim of intrusion upon seclusion.  Dospam did not intrude into Tekhead’s seclusion because Tekhead did not have an actual expectation of seclusion in his email address book.  If Tekhead did have an expectation of seclusion, then that expectation is unreasonable.  Therefore summary judgment in favor of Dospam was proper.


Dospam did not intrude into Tekhead’s seclusion by collecting his email address book because the address book was not secluded.  Seclusion does not exist when the plaintiff does not exhibit an actual expectation of seclusion in the matter.  By putting his personal contacts into an address book he knew was not confidential according to company policy, which he signed, Tekhead indicated he did not consider the address book to be secluded.  Thus, summary judgment was properly granted because there was no seclusion as a matter of law.

Even if this court holds that the email address book was secluded, it should still affirm summary judgment for Dospam because this expectation of privacy was unreasonable. Tekhead’s email address book was placed on his work computer and was part of the workplace environment.  Further, there was no reasonable expectation of privacy because Tekhead was subject to a computer policy which stated that Tekhead’s use of the computer would not be private.  Finally, any reasonable expectation of privacy was destroyed when Tekhead placed his address book on a computer accessible by third parties.  Tekhead knew that the email address book was accessible to third parties because the policy he signed informed him of that fact.  Therefore, there was no reasonable expectation of privacy in the contents of his Outlook program and summary judgment was properly granted to Dospam on this issue.

ARGUMENT

I.
The First District Court of Appeals erred in holding that jurisdiction over Dospam was proper because Dospam’s contacts with the State of Marshall were insufficient to satisfy Due Process requirements.

The appellate court erred in ruling that jurisdiction over Dospam was properly acquired.  This decision is contrary to the Due Process Clause of the Fourteenth Amendment because Marshall’s exercise of jurisdiction over Dospam offends “traditional notions of fair play and substantial justice.” Miliken v. Meyer, 311 U.S. 457, 463 (1940).   First, Dospam does not have systematic and continuous contacts with the State of Marshall.  Second, Dospam did not purposefully direct his activities into the State of Marshall.  Finally, assertion of jurisdiction over Dospam would be unreasonable.  Therefore, the lower court should be reversed and Dospam’s motion for summary judgment as to jurisdiction should be granted.

Under Marshall Rule of Civil Procedure 56(c), a party is entitled to summary judgment if the evidence on record demonstrates the absence of any genuine issues of material fact, and that the moving party is entitled to judgment as a matter of law. Marshall R. Civ. P. 56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).   A party is entitled to summary judgment if “under the governing law, there can be but one reasonable conclusions as to the verdict.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 317, 322 (1986).  Dospam was entitled to summary judgment as a matter of law because the undisputed facts demonstrate that jurisdiction over Dospam is impermissible.

A district court may only render judgment against a person over whom it has acquired personal jurisdiction. Zenith Corp. v. Hazeltine, 395 U.S. 100, 110 (1969).  The trial court‘s determination of the exercise of personal jurisdiction over a defendant is a question of law subject to de novo review.  See Pacific Atlantic Trading Co. v. M/V Main Express, 758 F.2d 1325, 1326 (9th Cir. 1985).  When a nonresident defendant challenges personal jurisdiction the plaintiff bears the burden of establishing the district court’s jurisdiction over the defendant.  See Felch v. Transportes Lar-Mex S.A. De CV, 92 F.3d 320, 324 (5th Cir. 1996).  “[T]he plaintiff is obligated to come forward with facts, by affidavit or otherwise, supporting personal jurisdiction.”  Scott v. Breeland, 792 F.2d 925, 927 (9th Cir. 1986).  

The State of Marshall long-arm statute authorizes the exercise of jurisdiction over a person as to any cause of action arising from the transaction of any business within the State of Marshall.  See Marshall Revised Code, 735 MRC 25-302.  The Marshall statute has been construed to permit the exercise of jurisdiction to the full extent permitted by the Fourteenth Amendment (R. at 8.)  Thus, the issue before the Court is whether the assertion of in personam jurisdiction in this case satisfies the requirements of the Due Process Clause of the Constitution.  See Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774 (1984).

The Due Process Clause of the Fourteenth Amendment limits the circumstances in which a state may assert personal jurisdiction over nonresident individuals.  Pennoyer v. Neff, 95 U.S. 714, 733 (1878).  In International Shoe Co. v. Washington, the Supreme Court held that the Due Process Clause of the Fourteenth Amendment imposes significant limits on the ability of states to employ long-arm statutes to assert jurisdiction over nonresident defendants.  326 U.S. 310, 316 (1945).  The defendant must have "certain minimum contacts with [the forum] such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.' "  Id.  The minimum contacts inquiry serves at least two interests.  First, it protects the defendant from having to defend a lawsuit in a jurisdiction where it has no meaningful contacts and therefore may be unfamiliar with both the substantive and procedural law.  OMI Holdings, Inc. v. Royal Insurance Co. of Canada, 149 F.3d 1086, 1090 (10th Cir. 1998).  Second, it acts to ensure that the state courts do not reach beyond the limits imposed on them by their status as coequal sovereigns in a federal system.  Id.  Courts consider the due process analysis as a two part inquiry: (1) the court must determine whether “minimum contacts” exist and, if so, (2) the court must determine whether the exercise of personal jurisdiction comports with traditional notions of fair play and substantial justice.  Tingstol Co. v. Rainbow Sales, Inc., 8 F. Supp.2d 1113, 1115 (N.D. Ill. 1998).

A.
Dospam did not have sufficient minimum contacts with the State of Marshall to support personal jurisdiction.

To determine whether minimum contacts have been satisfied, a court should look at the degree to which a defendant purposely initiated activity within the state.  Hanson v. Denckla, 357 U.S. 235 (1978).  A defendant’s conduct and connection with the forum must be such that it should reasonably anticipate being haled into court there.  World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980).  Such a defendant has enjoyed the benefits and protections of that state’s laws, and jurisdiction over it satisfies due process.  Hanson, 357 U.S. at 253.


In determining whether minimum contacts exist so as to permit an assertion of jurisdiction, the Supreme Court has distinguished "general" and "specific" in personam jurisdiction.  See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 n.8, 9 (1984); Calder v. Jones, 465 U.S. 783, 787 (1984).  In order to assert jurisdiction when the cause of action does not arise out of or relate to the defendant's activities in the forum state, those activities must be sufficiently continuous and systematic to make the assertion of in personam jurisdiction reasonable. See Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 447-48 (1952).  Those contacts must be “so substantial and of such a nature as to justify suit against [the defendant] on causes of action arising from dealings entirely different from those activities.”  International Shoe, 326 US. at 318.  If they are, then the forum state can exercise general jurisdiction over the defendant notwithstanding the lack of a connection between the activities and the cause of action.  Perkins, 342 U.S. at 447-448.  Specific jurisdiction, on the other hand, can be asserted despite a lesser showing of contacts with the forum state, so long as "the defendant has 'purposefully directed' his activities at residents of the forum ... and the litigation results from alleged injuries that 'arise out of or relate to' those activities."  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985).    


1.
The assertion of general jurisdiction over Dospam is inappropriate because he does not have continuous and systematic contacts with the State of Marshall.

The appellate court erred when it ruled that Dospam has “extensive contacts” with the State of Marshall justifying general jurisdiction.  (See R. at 9.)  The Supreme Court has said that general jurisdiction exists only when a defendant's contacts with the forum state are "continuous and systematic."  Helicopteros, 466 U.S. at 414-16.  Under this standard courts “regularly have declined to find general jurisdiction even where the contacts were quite extensive.”  Amoco Egypt Oil Co. v. Leonis Navigation Co., 1 F.3d 848, 851 n.3 (9th Cir. 1993).  “The standard for establishing general jurisdiction is ‘fairly high’ … and requires that the defendant’s contacts be of the sort that approximates physical presence.”  Bancroft & Masters, Inc. v. Augusta National Inc., 223 F.3d 1082, 1086 (9th Cir. 2000).  

In Perkins, the Supreme Court found systematic and continuous contacts sufficient to establish general jurisdiction over a foreign corporation where the president of the corporation maintained an office in the forum and conducted business on behalf of the company, kept company files in the forum, held director’s meetings in the forum, and held bank accounts in the forum.  342 U.S. at 447-47.  In Helicopteros, the plaintiffs brought suit in Texas against a Colombian helicopter transportation provider for injuries suffered in a crash in Peru.  Id. at 411.  The plaintiff-decedents' employer, a Texas joint venture, contracted with the defendant for the use of helicopters to transport the decedents to their workplace in Peru.  Id.  The contract was executed in Peru, but a representative of the defendant went to Texas once to negotiate the deal.  Id.  In addition, the defendant purchased helicopters and spare parts from a Texas company and sent pilots to Texas for training.  Id.  The Supreme Court concluded that purchases and unrelated trips, standing alone, are not a sufficient basis for a state's assertion of jurisdiction.  Id. at 420.  

In this case, Dospam’s contacts with the State of Marshall are insufficient to grant general jurisdiction over Dospam.  Dospam does not maintain an office in Marshall and does not carry on general business activities in the state.  The only current contact Dospam has with Marshall is his operation of Webgags.com, which is accessible to anyone in the world with access to the Internet.  (See R. at 6.)  Dospam grew up in Marshall, but is no longer a resident of Marshall.  (R. at 6.)  Dospam also submitted resumes to several companies in Marshall over seven years ago.  (R. at 6.)  These are the only additional contacts that Dospam has with the State of Marshall as set out in the record.  If purchases and unrelated trips are insufficient to assert jurisdiction, as they were in Helicopteros, then Dospam’s limited contacts set out in the record are even less sufficient to assert jurisdiction.  

2. Dospam’s previous contacts with the State of Marshall are irrelevant when determining whether general jurisdiction is proper.

Dospam’s direct contacts with the State of Marshall ceased over six years ago and are therefore irrelevant for the determination of jurisdiction.  All of these contacts existed prior to the creation of Webgags.com.  (See R. at 6.) Contacts before the time of the alleged wrongdoing are irrelevant in the consideration in establishing general jurisdiction.  See Clearclad Coatings, Inc., No. 98 C 7199, 1999 WL 652030, at *23 (N.D. Ill. Aug. 20, 1999); see also Sara Lee Corp. v. Interstate Warehousing, Inc., No. 96 C 5375, 1997 WL 189308, at *2 (ND. Ill. Apr. 15, 1997) (because the defendant had ceased all activities in the forum before the injury to the plaintiff, no general jurisdiction); Scherr v. Abrahams, No. 97 C 5453, 1998 WL 299678, at *5 (N.D. Ill. May 29, 1998) (contacts before the allegedly infringing journal was created are not basis for jurisdiction).  “[W]hat is relevant is whether [his] forum contacts at the time of the incident complained of [were] continuous and systematic.”  Mobay Chemical Corp. v. Air Products and Chemicals Inc., 434 A.2d 1250, 1253 (Pa. Super. Ct. 1981).  Therefore, because Dospam’s contacts with Marshall ended six years prior to the incident complained of, his contacts with Marshall were not “systematic and continuous” as the Fourteenth Amendment requires and the appellate court erred in concluding “Dospam has other extensive contacts with the State of Marshall [justifying the assertion of jurisdiction].”  (R. at 8-9.)

3.
Dospam’s Web site did not confer general jurisdiction over him because it is a “passive site.”

Dospam’s Web site is not grounds to assert general jurisdiction over him because the Web site does little more than make information available to those who are interested in it.  Zippo Manufacturing Co. v. Zippo Dot Com, Inc. introduced the current test, called the “sliding scale,” to determine if a Web site confers jurisdiction to the forum state.  952 F. Supp. 1119 (W.D. Pa. 1997).  In that case, the court determined that “the likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of the commercial activity that an entity conducts over the Internet.”  Id. at 1124.  The court then developed a sliding scale to measure contacts with the forum:

At one end of the spectrum are situations where a defendant clearly does business over the Internet. If the defendant enters into contracts with residents of a foreign jurisdiction that involve the knowing and repeated transmission of computer files over the Internet, personal jurisdiction is proper. At the opposite end are situations where a defendant has simply posted information on an Internet Web site which is accessible to users in foreign jurisdictions. A passive Web site that does little more than make information available to those who are interested in it is not grounds for the exercise personal jurisdiction. The middle ground is occupied by interactive Web sites where a user can exchange information with the host computer. In these cases, the exercise of jurisdiction is determined by examining the level of interactivity and commercial nature of the exchange of information that occurs on the Web site.

Id. (citations omitted).  Finding that jurisdiction was proper, the Zippo court concluded that the defendant’s actions of selling approximately 3,000 passwords and entering into seven contracts with Pennsylvania residents “constitute[d] the purposeful availment of doing business in Pennsylvania.”   Id. at 1126.  


A passive Web site “does little more than make information available to those who are interested in it.”  Id. at 1124.  A majority of courts agree that a passive Web site may not serve as the basis for exercising personal jurisdiction.  See, e.g., Remick v. Manfredy, 238 F.3d 248, 259 n.3 (3d Cir. 2001); GTE New Media Services, Inc. v. BellSouth, 199 F.3d 1343, 1349-50 (D.C. Cir. 2000); Mink v. AAAA Development, LLC, 190 F.3d 333, 336-37 (5th Cir. 1999); 3D Sys., Inc. v. Aarotech Labs., Inc., 160 F.3d 1373 (Fed. Cir. 1998); Bensusan Restaraunt Corp. v. King, 126 F.3d 25 (2d Cir. 1997); Miami Breakers Soccer Club, Inc. v. Women's United Soccer Ass’n, 140 F. Supp. 2d 1325, 1329-30 (S.D. Fla. 2001); Callaway Golf Corp. v. Royal Canadian Golf Ass'n, 125 F. Supp. 2d 1194, 1203-04 (C.D. Cal. 2000); Amberson Holdings, LLC v. Westside Story Newspaper, 110 F. Supp. 2d 332, 337 (D.N.J. 2000); Bailey v. Turbine Design, Inc., 86 F. Supp. 2d 790, 795-96 (E.D. Tenn. 2000); Brown v. Geha-Werke, 69 F. Supp. 2d 770, 777-78 (D.S.C. 1999); Barrett v. Catacombs Press, 44 F. Supp. 2d 717, 723 (E.D. Pa. 1999). One opinion that exemplifies this proposition is Cybersell, Inc. v. Cybersell Inc., in which the court held that maintenance of a Web site containing advertisements about its products was not enough to subject the defendant to personal jurisdiction.  130 F.3d 414, 420 (9th Cir. 1997).  The Web site contained the Cybersell logo, its telephone number, and an invitation for customers to contact the owners via email.  Id. at 415.  The site also included a link that allowed users to post information about them.  Id.  In discussing the purposeful availment issue, the court found that the defendant did not sell products on its Web site or direct contacts to the forum.  Id. at 419.  Therefore, the court held the exercise of jurisdiction was inappropriate.  Id. at 419-20.


Dospam’s Web site is passive because unlike the defendant in Zippo, Dospam did not sell anything to the residents of the forum, or enter into any contracts with them.  In fact, Dospam’s Web site is even more passive than the Web site in Cybersell because Dospam’s Web site did not include a link where users could post information about themselves, a telephone number, or an invitation to email the owner.  Further, the advertisements on Dospam’s Web site were for other companies’ products.  (R. at 6.)  Dospam’s Web site simply posts information that is accessible to users in any foreign jurisdiction.  If this Court were to rule that Dospam’s Web site conferred jurisdiction, then every complaint arising out of the use of the Internet would automatically result in personal jurisdiction whenever the plaintiff is located in Marshall.  This does not comport with what the Supreme Court has defined as invoking the benefits and protections of the forum state and would violate due process.

B. 
The assertion of specific jurisdiction over Dospam is inappropriate because he did not purposefully avail himself of the law of Marshall.
Specific jurisdiction is also inappropriate over Dospam because he did not purposefully avail himself of the privilege of conducting activities in the State of Marshall.  Specific jurisdiction arises when the defendant’s contacts with the forum are related to the controversy underlying the litigation.  See Helicopteros, 466 U.S. at 414 n.8.  If the defendant's activities are not "substantial" or "continuous and systematic," the court may not exercise jurisdiction unless the following three criteria are met: (1) the nonresident purposefully availed himself of the privilege of conducting activities in the forum state, thereby invoking the benefits and protections of its laws; (2) the claim arose out of or resulted from the defendant's forum-related activities; and (3) an exercise of jurisdiction would be reasonable.  Haisten v. Grass Valley Medical Reimbursement Fund, Ltd., 784 F.2d 1392, 1397 (9th Cir. 1986).

1.
Dospam did not purposefully avail himself of the law of Marshall because the June 13 email was not sent for pecuniary gain.
Dospam did not purposefully avail himself of the privilege of conducting activities in the State of Marshall because his email was not sent for direct financial gain.  In order for an email to meet the purposeful availment requirement, courts that have addressed the issue have held that the email, at a minimum, must have been sent for pecuniary gain.  See Verizon Online Services, Inc. v. Ralsky, 203 F. Supp. 2d 601 (E.D. Va. 2002); Reliance National Indemnity Co. v. Pinnacle Casual Assurance Corp., 160 F. Supp. 2d 1327 (M.D. Ala. 2001) (citing Internet Doorway, Inc. v. Parks, 138 F. Supp. 2d 773, 779 (S.D. Miss. 2001).  Dospam may eventually hope to reap a pecuniary gain off of his Web site, but as of yet he is not doing so. (R. 6.)  While Dospam’s email was sent out as a promotional tool, there is no evidence that the purpose of the email was pecuniary gain.  Dospam’s Web site does contain paid advertisements (R. 6.); however, there is no evidence that these advertisements are dependent upon traffic to the Web site.  Therefore, because the June 13 email was not sent for pecuniary gain, Dospam did not purposefully avail himself of the privilege of conducting activities in the State of Marshall through that email. 

2.
Dospam did not purposefully avail himself of the law of Marshall because the June 13 email did not have a substantial connection with the State of Marshall.

Even if this Court finds that Dospam’s email was sent for pecuniary gain, the email did not have a “substantial connection” with the State of Marshall. While the Supreme Court has held that a single contact can serve as the exclusive basis for finding that the defendant “purposefully availed himself” of the privileges of the forum, that contact must have a “substantial connection with [the forum] State.”  See McGee v. International Life Insurance Co., 355 U.S. 220, 223 (1957).  In McGee, the Texas defendant's sole connection with the California forum was the mailing of an offer to renew a life insurance contract to the decedent at his California home.  Id.  The Supreme Court upheld the California courts' jurisdiction over the subsequent suit on the insurance contract by the plaintiff beneficiary.  Id.  However, the court based its holding on the fact that the “contract … had substantial connection with [the forum] State.”  Id.  This substantial connection arose from several facts: the contract was delivered in California, the premiums were mailed from there, and the insured died there.  Id.  

Unlike McGee, where there was a substantial connection between the single contract and the forum state, the only connection here is that an email sent from Potter was opened in Marshall. To say that Dospam’s single email solicitation to Tekhead created a “substantial connection” with Marshall renders the concept of “substantiality” meaningless.  Because the June 13 email was not substantially related to Marshall, the appellate court erred in finding jurisdiction proper.

3. 
Dospam did not purposefully avail himself of the law of Marshall by posting Tekhead’s Outlook address book on his Web site.

Dospam did not target the State of Marshall by publishing Tekhead’s Outlook address book on Webgags.com.  A review of several cases specifically addressing Internet contacts reveals that the purposeful availment requirement is absent in this case.  For instance, in Barrett, 44 F. Supp. 2d at 728, the court concluded that the defendant had not purposefully availed itself of the forum by simply posting allegedly defamatory statements and articles about the plaintiff on two informational Web sites maintained by the defendant and in messages that the defendant posted on email news groups that had links back to the defendant’s Web sites.  Id.  Specifically, the court ruled that because “the nature and quality of the contacts made by the Defendant were accessible around the world and never targeted nor solicited [the forum’s] residents,” such contacts were insufficient to trigger specific personal jurisdiction.  Id.  The court distinguished the defendant’s postings on the Internet from magazines or newspapers stating: “Unlike distributors of magazines or other materials who can affirmatively decide not to sell or distribute to certain forums, after posting to a[n] [email] discussion group … the option of bypassing certain regions is not available.”  Id.  Similarly, the court in Bensusan Restaurant Corp. v. King, 937 F. Supp. 295, 301 (S.D.N.Y. 1996), aff’d, 126 F.3d 25 (2d Cir. 1997), held that “[the defendant] has done nothing to purposefully avail himself of the benefits of [the forum].  [The defendant], like numerous others, simply created a Website and permitted anyone who could find it to access it.  Creating a site, like placing a product into the stream of commerce, may be felt nationwide – or even worldwide – but, without more, it is not an act purposefully directed toward the forum state.”  

As in Barrett, where the defendant did not target the forum by publishing allegedly defamatory statements on its Web sites, Dospam did not target Marshall by placing Tekhead’s address book on Webgags.com.  Dospam’s Web site was available around the world, and there is no evidence that he specifically encouraged residents of Marshall to visit the site.  Unlike a magazine or newspaper publisher, Dospam could not choose to have his Web site bypass certain regions.  The nature and quality of the contacts made by Dospam may have been felt around the world, but such contacts are insufficient to trigger specific personal jurisdiction in Marshall.  

C. 
Jurisdiction over Dospam offends traditional notions of fair play and substantial justice.
Even if this Court holds that Dospam satisfies the minimum contacts requirement of the due process analysis, the appellate court should have concluded that jurisdiction over Dospam is fundamentally unfair because litigating in Marshall is too high of a burden for Dospam.  In International Shoe, the Supreme Court noted that in addition to minimum contacts with the state, the court must also consider other factors to determine whether the exercise of personal jurisdiction comports with traditional notions of fair play and substantial justice.  326 U.S. at 316.   One of the factors that must be considered is the burden on the defendant.  See World-Wide Volkswagen, 444 U.S. at 292.   As noted in World-Wide Volkswagen, the burden on the defendant is “always a primary concern.”  444 U.S. at 292.  

The Supreme Court elaborated on the burden issue in Burger King.  471 U.S. 462.  In that case, the Court expressed concern about asserting personal jurisdiction over out-of-state consumer defendants.  Id. at 485-86.  The Court noted that “[t]he ‘quality and nature’ of an interstate transaction may sometimes be so ‘random,’ ‘fortuitous,’ or ‘attenuated’ that it cannot fairly be said that the potential defendant ‘should reasonably anticipate being haled into court’ in another jurisdiction.”  Id. at 486 (quoting World-Wide Volkswagen, 444 U.S. at 297). The Court explained that the Due Process Clause would “prevent rules that would unfairly enable [plaintiffs] to obtain default judgments against unwitting [defendants].”  Id.   In Pres-Kap, Inc. v. System One, Direct Access, Inc., the court applied the reasoning of Burger King in a case denying personal jurisdiction over a defendant computer database user.  636 So.2d 1351, 1353 (Fla. Dist. Ct. App. 1994).  The court expressed concern that by simply using an online service, defendants would be subject to jurisdiction wherever the online service’s database was located.  “Such a result,” the court noted, “is wildly beyond the reasonable expectations of such computer-information users, and, accordingly the result offends traditional notions of fair play and substantial justice.”  Id.  

Dospam’s case is analogous to the “out-of-state consumer” discussed in Burger King, and the “out-of-state computer-system user” discussed in Pres-Kap.  Dospam set up a Web site and sent out promotional email without realizing the legal implications of what he was doing.  He was as “unwitting” as the out-of-state consumer who makes small purchases.  There is no way possible that Dospam could have known for certain that Tekhead would open the email in the State of Marshall.  The fact that Tekhead did open the email in the State of Marshall was just a ‘random,’ ‘fortuitous,’ or ‘attenuated’ act. There isn’t even an indication in the record that Dospam was even aware of the residency of the individuals to whom his emails were directed.  However, even if this had been shown, it would not have altered Dospam’s reasonable expectation that any litigation over the contents of his emails would be litigated in the State of Potter.  The notion that he could be sued in Marshall by sending out a single email to an unknown regional location was “wildly beyond his reasonable expectations,” and therefore offends traditional notions of fair play and substantial justice.

Dospam does not have minimum contacts with the State of Marshall, and personal jurisdiction over Dospam would be unreasonable..  The State of Marshall cannot assert general jurisdiction over Dospam because he does not have “continuous and systematic” contacts with the forum. Further, specific jurisdiction is inappropriate because Dospam did not purposefully avail himself of the laws of Marshall.  Finally, personal jurisdiction over Dospam would be unreasonable because Dospam could not have anticipated being haled into court in Marshall based on a single email message.   Therefore, this Court should hold that the appellate court erred in not granting Dospam’s motion for summary judgment as to personal jurisdiction and dismiss this action.

II. 
The First District Court of Appeals correctly granted Dospam’s motion as to false light publicity because Tekhead was not placed in 
a false light, nor was any matter concerning him made public.

Should this Court determine that the assertion of personal jurisdiction over Dospam is permissible, it should hold that the appellate court correctly granted Dospam’s motion as to false light publicity because the evidence shows that Tekhead was neither placed in a false light, nor was any matter concerning him made public.  Dospam is entitled to summary judgment because the undisputed facts in this case demonstrate that there is no publicity placing Tekhead in a false light, or intrusion upon Tekhead’s seclusion, as a matter of law.  Therefore, the First District Court of Appeals’ decision granting summary judgment in favor of Dospam as to these issues should be affirmed.

As Professor Prosser noted, invasion of privacy is now “declared to exist by the overwhelming majority of American courts.”  William L. Prosser, Privacy, 48 Cal. L. Rev. 383, 389 (1960).  Professor Prosser had concluded that invasion of privacy was “not one tort, but a complex of four.”  Id. at 389.  The Second Restatement adopted Prosser’s view, describing four distinct injuries: (1) intrusion upon seclusion, (2) appropriation of likeness, (3) public disclosure of private facts, and (4) false-light publicity.  Restatement (Second) of Torts § 652A (1977).  In this case Tekhead has alleged that Dospam committed the torts of intrusion upon seclusion and false-light publicity.  

A.
The June 13 email did not place Dospam in a false light.
The courts of Marshall follow the Restatement (Second) of Torts governing claims for invasion of privacy stemming from publicity placing a person in a false light.  (R. at 9.)  The relevant text of section 652E reads: “One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to the liability to the other for invasion of privacy….”  Restatement (Second) of Torts § 652E (1977).  The Court of Appeals correctly held that summary judgment was proper because the June 13 email did not place Tekhead in a “false light” before the public.

1.
The June 13 email could not have reasonably been taken as factual.
Tekhead was not placed in a false light through the content of Dospam’s email message.  No reasonable viewer of the email would treat the contents of the email as a factual commentary that Tekhead was a pornographer.  Since the email could not be taken as factual, the email does not amount to false light invasion of privacy because Tekhead’s co-workers and supervisor did not receive a false impression about Tekhead.

While the false light invasion of privacy tort protects individuals from major misrepresentations of character, history, activities or beliefs, if a statement cannot reasonably be taken as factual, the statement does not amount to false light invasion of privacy because the public did not receive a false impression about the plaintiff.  Stien v. Marriott Ownership Resorts, Inc., 944 P.2d 374, 380 (Utah Ct. App. 1997).  A false light claim is “closely allied” with an action for defamation, and “the same considerations apply to each.”  Cibenko v. Worth Publishers, Inc., 510 F. Supp. 761, 766-67 (D.N.J. 1981).  Under the law of defamation, “[a] parody or spoof that no reasonable person would read as a factual statement or anything other than a joke … cannot be actionable as a defamation.”  Walko v. Kean College, 561 A.2d 680, 683 (N.J. Super. Ct. Law Div. 1988).  Similarly, “an action for ‘false light’ invasion of privacy cannot survive when the publication or statement sued upon cannot be reasonably viewed as a factual claim and is nothing more than a joke or a spoof.”  Stien, 944 P.2d at 380.  

For example, in Stien, the defendants made a video in which the plaintiff was asked to describe in detail a chore he hated doing.  Id. at 376.  Unbeknownst to the plaintiff the video was edited to make it appear as if the plaintiff were answering the question, “What’s sex like with your partner?”  Id.  The court held that “an action for false light invasion of privacy cannot survive when the publication or statement sued upon cannot be reasonably viewed as a factual claim and is nothing more than a joke or spoof.”  Id.; see also Partington v. Bugliosi, 825 F. Supp. 906, 925 (D. Haw. 1993); Hicks v. Casablanca Records, 464 F. Supp. 426, 433 (S.D.N.Y. 1978); Byrd v. Hustler Magazine, Inc., 433 So.2d 593, 595 (Fla. Dist. Ct. App. 1983); Walko, 561 A.2d at 683.  Similarly, in Walko, a college administrator brought an action for false light publicity for a phony ad placed in a student newspaper. 561 A.2d at 682.  The ad was included among several other phony ads and identified the plaintiff, among three other individuals, as someone available for “good phone sex.”  Id.  The court held that because “no reasonable reader would interpret the ad … as a factual claim about the plaintiff’s ability for ‘good telephone sex’ the ‘false light’ cause of action must … fail.”  Id. at 688.  See also, Pring v. Penthouse International, Ltd., 695 F.2d 438, 441-42 (10th Cir. 1982) (sexual parody in magazine did not place the plaintiff in a false light when the parody could not be taken literally and could not reasonably be considered a statement of fact).  

Any communication by the June 13 email that Dospam was viewing pornography on his computer cannot reasonably be taken as factual.  The email contained an animated image of George and Jane Jetson dancing the fandango on the screen.  (R. at 5)  The email also audibly announced “ALERT! STOP VIEWING PORN! CLOSE YOUR BROWSER IMMEDIATELY!”  (R. at 7.)  Just like the video in Stien, or the phony ad in Walko, the reasonable viewer of this message would have concluded that this was a practical joke.  However, if there were any doubt in the viewer’s mind, the message also displayed a hyperlink on the screen with the caption “Click here to send this or other delightful Webgags to a friend,” making it clear that this was intended to be a joke.  (R. at 7.)  Therefore, the message does not amount to false light invasion of privacy because Tekhead’s co-workers and supervisor did not receive a false impression that the plaintiff was a pornographer.

2.
The June 13 email did not attribute to Tekhead characteristics that were false.

The reasonable viewer of this email message would have concluded that it was a practical joke.  The only impression that the message in the email could have created about Tekhead was that he was a practical jokester.  An essential requirement of the false light element of this tort is that any publicity attributes to the plaintiff characteristics, conduct or beliefs that are false.  Restatement (Second) of Torts § 652E cmt. b. (1977).  However, as the record evidences, Tekhead was already known to be a practical jokester.  Therefore, the June 13 email did not attribute to him characteristics that were false.

To constitute the tort of invasion of privacy by publicity that places one in a false light, there must be established as one of the elements of the tort that the publicity “depicts the plaintiff as something or someone he is not.”  Brown v. Capricorn Records, Inc., 222 S.E.2d 618, 619 (Ga. App. 1975); see also Swerdlick v. Kock, 721 A.2d 849, 862 (R.I. 1998) (“defendant’s statements, while sometimes overstated or slightly off the mark in one factual detail or another, nonetheless were based on substantially true facts, and thus cannot be relied upon to support an action for false light”).  In Brown, a blind preacher and singer, whose songs were only religious, was held not to have been falsely represented on a record album cover of a rock and roll band.  Id. at 620. The court acknowledged in that case, that the photograph in question portrayed the plaintiff in front of a liquor store with the imputation that he was involved therewith, and implied an association with rock musicians.  Id. at 619.  However, the court pointed to evidence establishing that the plaintiff was indeed a frequenter of that particular liquor store, and had been associated with rock and roll musicians in the past, so that whatever embarrassment he might have received from the album cover's publication, the cover did not portray him falsely.  Id. at 619-20.

The element of falsity is absent in this case, as well.  As early as Tekhead’s first performance review in December of 2000, comments from his supervisors included “a lack of enthusiasm, an apparent desire to distract other employees,” and “a ‘jokester’ attitude.”  (R. at 3.)  At his next performance review six months later, his supervisors again noted his unruly sense of humor.  One supervisor commented that, “[h]e enjoys practical jokes, and has played quite a few in the past ninety days.  His sense of humor tends to be on the boisterous side, and this has been a distraction among his fellow employees from time to time.”  (R. at Ex. B-1.)  Another supervisor noted that “if this trend he has shown continues, it may very well happen [that Mr. Tekhead will become a liability].”  (R. at Ex. B-3.)  Tekhead may have toned down his sense of humor in order to save his job (See R. at Ex. C.); however, he was still not portrayed falsely, just as the plaintiff in Brown was not portrayed in a false light even after he had stopped associating with rock and roll musicians. Therefore, because Tekhead cannot prove that he was placed in a false light, summary judgment as to the false light publicity claim was proper.

B.
The June 13 email did not give publicity to any matter concerning Tekhead.

Even if Tekhead was placed in a false light, the appellate court correctly held that the false light was not made publicly.  Publicity “means that the matter is made public, by communicating it to the public at large, or to so many persons that the matter must be regarded as substantially certain to become one of public knowledge.”  Restatement (Second) of Torts § 652E cmt. a. (1977).  Therefore, Dospam did not make any matter concerning Tekhead public because, “it is not an invasion of privacy to communicate a fact concerning the plaintiff’s private life to a single person or even a small group of persons.”  Id.  This court should adhere to this rule because it properly constrains the tort of false light publicity.

1.
An insufficient number of people viewed the email to constitute “publicity.”


Dospam’s email was not communicated to the public because the contents of the email were not communicated to the public at large.  The Restatement distinguishes between “publicity” for purposes of invasion of privacy, and “publication” as that term is used in connection with liability for defamation.  Id. at § 652D cmt. a.
  Publicity, unlike the element of publication in a defamation case, requires that the information disclosed has or is substantially likely to become general knowledge to the public at large.  Id.;  Jones v. United States Child Support Recovery, 961 F. Supp. 1518, 1520-21 (D. Utah 1997); Kuhn v. Account Control Technology, 865 F. Supp. 1443, 1448 (D. Nev. 1994).  Examples would include newspapers, magazines, handbills to a large number of people or a statement made in an address to a large audience of people.  Restatement (Second) of Torts § 652D cmt. a (1977).  For example, as the Restatement illustrates, a creditor that posts a statement in the window of its shop that a customer owes it a debt has invaded the customer’s privacy.  Id. at § 652D cmt. a, illus. 2; see also Brents v. Morgan, 299 S.W. 967, 968, 971 (Ky. 1927) (posting a 5-by-8-foot notice calling attention to customer’s overdue account in a show window of an automobile garage constitutes publicity).

In contrast, dissemination to only a handful of people, including the plaintiff’s employer and co-workers, does not constitute publicity as it is defined in the Restatement.  See e.g., C.L.D. v. Wal-Mart Stores, Inc., 79 F. Supp. 2d 1080, 1084 (D. Minn. 1999) (the disclosure of private facts to a few employees does not constitute publication); Dancy v. Fina Oil & Chemical Co., 3 F. Supp. 2d 737, 740 (E.D. Tex. 1997) (insufficient publication where “the allegedly publicized facts, at worst, were made know to some workers in the refinery”); Wells v. Thomas, 569 F. Supp. 426, 437 (E.D. Pa. 1983) (publication to a community of employees at staff meetings and discussions between defendants and other employees does not constitute “publicity”); Bodah v. Lakeville Motor Express, Inc., 663 N.W.2d 550, 558 (Minn. 2003) (distribution of names and social security numbers of 204 employees to 16 terminal managers did not constitute publicity); Doe v. Methodist Hospital, 690 N.E.2d 681, 692 (Ind. 1997) (disclosures to co-workers that the plaintiff was HIV positive was not “publicity”); Eddy v. Brown, 715 P.2d 74, 78 (Okla. 1986) (disclosure to co-workers that the plaintiff was undergoing psychiatric therapy was not “publicity”); Vogel v. W.T. Grant Co., 327 A.2d 133, 137 (Pa. 1974) (there was no “publicity” where three relatives and an employer were notified of plaintiff’s indebtedness).  The Restatement provides the following illustration, which exemplifies this principle: “A, a creditor writes a letter to the employer of B, his debtor, informing him that B owes the debt and will not pay it.  This is not an invasion of B’s privacy under this section.”  Restatement (Second) of Torts § 652D cmt. a, illus. 1 (1997) (emphasis added).  Relying on this illustration, the court in Kuhn held that there was no publicity when any dissemination that occurred was limited to the small group of the plaintiff’s co-workers and was not made “public.”   865 F. Supp. at 1447.  In that case a creditor made six separate phone calls to the plaintiff’s employer in an attempt to collect a debt.  Id.  The court concluded, that under these facts, “while a private fact may have been disclosed, it was not made ‘public’ as that term is used in the Restatement.”  Id.  

Similarly in Jones, the court concluded that delivery of a poster to the plaintiff’s employer as well as a few close relatives was not “publicity.”  961 F. Supp. at 1521.  In that case defendants threatened to disseminate a dead-beat parent “wanted poster” to the public at large, but in fact only delivered the poster to the plaintiff’s employer, mother and two siblings.  Id.  The court held that distribution to this “handful of people” was insufficient to constitute publicity.  Id.  

Tekhead’s claim of false light publicity fails because he cannot prove that the contents of Dospam’s email message were communicated to the “public at large.”  The facts of this case are parallel to these cases that held that any dissemination of private information was insufficient to constitute publicity.  Any information that was communicated about Dospam was disseminated to no more than five of Dospam’s co-workers and a supervisor.  (R. at 5.)  As the cases illustrate, this small group of Tekhead’s co-workers falls very short of the number of people the courts consider adequate to satisfy the element of “publicity.”

2.
This court should follow the rule adhered to by a majority of courts which require publicity to the public at large.

The Restatement definition of “publicity” appropriately limits the false light publicity cause of action.  See Bodah, 663 N.W.2d at 557.  Therefore, this court should follow the majority of other courts that have rejected the “special relationship” approach taken by a very limited number of jurisdictions.  A minority of jurisdictions have concluded that in situations where there is a special relationship between the plaintiff and the public, a departure from the Restatement’s publicity requirement is warranted.  See Beaumont v. Brown, 257 N.W.2d 522, 531 (Mich. 1977) (holding a disclosure made to “a particular public with a special relationship to the plaintiff, such as co-workers, family, or neighbors, could be actionable), overruled on other grounds by Bradley v. Saranac Community School Board of Education, 565 N.W.2d 650, 658 (Mich. 1997).  This approach broadens the scope of the tort of invasion of privacy beyond its intended and necessary protections.


The invasion of privacy tort had its beginning in an 1890 law review article written by Samuel Warren and Louis Brandeis entitled: The Right to Privacy.  See generally, Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1891).  They were seeking “a principle which can properly be invoked to protect the privacy of the individual.”  Id. at 197.  Warren and Brandeis were especially concerned with “the evil of the invasion of privacy by the newspapers.”  Id. at 195.  This new right was not intended to be boundless:  the authors recognized its limitations.  Its object was solely to “protect the privacy of private life, and to whatever connection a man’s life has ceased to be private … to that extent the protection is to be withdrawn.”  Id. at 215 (emphasis added).  Professor Prosser noted the danger of expanding the tort of invasion of privacy: 

 “[O]ne disposed to alarm might express the greatest concern over where privacy may be going.  The question may well be raised, and apparently still is unanswered, whether this branch of the tort is not capable of swallowing up and engulfing the whole law of public defamation….  If that turns out to be the case, it may well be asked, what of the numerous restrictions and limitations which have hedged defamation about for many years, in the interest of freedom of the press and the discouragement of trivial and extortionate claims?  Are they of so little consequence that they may be circumvented in so casual and cavalier a fashion?”  

Prosser, supra, at 401.  These concerns are just as legitimate today as they were when Professor Prosser first expressed them over forty years ago.  

Following the reasoning set out by Warren and Brandeis, and Professor Prosser, the court in Bodah declined to accept the minority rule, stating:  “We also reject the ‘special relationship’ or ‘particular public’ approach taken by some jurisdictions.”  Bodah, 663 N.W.2d at 556.  The court there, specifically addressing the tort of publication of private facts, reasoned that the tort focused on a very narrow law that was non-actionable under defamation rules.  The court concluded that “[t]he Restatement’s definition of ‘publicity,’ which requires a broad reach, constrains the tort of publication of private facts.”

  As noted, a false light claim is very similar to an action for defamation.  Cibenko 510 F. Supp. at 766-67.   However, as Warren and Brandeis’ article reflects, this tort was not intended to evade the law of defamation.  The Restatement properly constrains this tort in order to avoid circumventing the elements of defamation “in so casual and cavalier a fashion.”  This court should follow the majority of other courts that adhere to the Restatement’s definition of “publicity” and reject the “special relationship” approach to the false light tort.  


Therefore, even if personal jurisdiction over Dospam was properly asserted, Tekhead’s claim of publicity placing him in a false light before the public fails as a matter of law.  The June 13 email did not place Tekhead in a false light because the email could not have reasonably been construed as factual.  The only matter that could have been communicated about Tekhead was that he was a practical jokester; however, because Tekhead was a practical jokester, this message did not place him in a false light.  If the June 13 email did place Tekhead in a false light, his claim of false light publicity still fails because he was not placed in a false light before the public at large.  Therefore, this Court should hold that the appellate court properly granted summary judgment to Dospam as to Tekhead’s claim of false light publicity.

III.           The First District Court of Appeals correctly granted Dospam’s motion for summary judgment as to intrusion upon seclusion because Dospam did not intrude upon Tekhead’s seclusion by collecting his email address book.
 

            Should this Court determine that personal jurisdiction over Dospam was proper, Tekhead’s claim of intrusion upon seclusion fails.  An intrusion upon seclusion occurs when a person commits (1) an unauthorized intrusion or prying into the plaintiff’s seclusion; (2) the intrusion is highly offensive or objectionable to a reasonable person; (3) the matter on which the intrusion occurs is private; and (4) the intrusion causes anguish and suffering.  Restatement (Second) of Torts § 652B (1977).  The issues in dispute in this case are whether the conduct here constitutes an unauthorized intrusion or prying into Tekhead’s seclusion, and whether the matter on which the alleged intrusion occurs was private.  (R. at 10.)  Dospam did not intrude into Tekhead’s seclusion because Tekhead did not have an actual expectation of seclusion in the email address book.  Even if Tekhead did have an actual expectation of solitude, that expectation was unreasonable.  Therefore, this Court should hold that the appellate court correctly granted summary judgment in favor of Dospam as to this issue.

A.  
Tekhead’s Outlook address book was not secluded because he had no actual expectation of seclusion.
            

Dospam did not intrude into Tekhead’s seclusion by collecting his email address book because the address book was not secluded.  A defendant is subject to liability for intrusion upon seclusion “when he has intruded into a private place, or has otherwise invaded a private seclusion that the plaintiff has thrown about his person or affairs.” Restatement (Second) of Torts § 652B cmt. c. (1976).  Seclusion does not exist when the plaintiff does not exhibit an actual expectation of seclusion in the matter.  Medical Laboratory Management Consultants v. Amercian Broadcasting Companies, 306 F.3d 806, 813 (9th Cir 2002); Kemp v. Block, 607 F. Supp. 1262, 1264 (D. Nev. 1985).  Tekhead’s email address book was not secluded because Tekhead did not exhibit an expectation of seclusion by placing it on Distress’ computer system.

A subjective expectation of seclusion is tested by any outward manifestations by Tekhead that he expected his email address book to be confidential.  See id.  Kemp is instructive on this principle.  In that case, the plaintiff, a technician, had a loud argument with the defendant, who was his foreman in the instrument shop where they both worked.  Id. at 1263.  Unbeknownst to the plaintiff, the defendant tape recorded the argument.  Id.  In dismissing the plaintiff’s invasion of privacy claim, the court noted that the plaintiff could not have had a reasonable expectation of privacy because the plaintiff argued in a loud voice, and the small size of the shop and lack of interior walls further indicated that an expectation of privacy would be objectively unreasonable.  Id.  Further, the instrument shop was a place where the plaintiff’s co-workers had a right to be and the plaintiff did not “have a right to exclude other persons from entering the shop while the argument ensued.”  Id.  The court concluded, therefore, that the plaintiff knew that others could overhear the argument and he had no reasonable expectation of privacy.  Id.

Similarly, in Medical Laboratory Management Consultants v. Amercian Broadcasting Companies the Ninth Circuit held that there is no subjective expectation of seclusion in information readily exposed to others.  306 F.3d 806, 813 (9th Cir 2002).  In that case, a laboratory technician who was conducting a tour claimed that he had a subjective expectation of privacy in the laboratory where he conducted his meeting with undercover representatives from American Broadcasting Companies (“ABC”) and gave them a tour.  Id.  In discharging his claim, the court noted the technician’s willingness to invite the strangers into the administrative offices for a meeting and then give a tour of the premises.  Id.  The court reasoned that the fact that he had no expectation of privacy in the parts of the lab that he showed to the ABC representatives was exemplified by the fact that the technician did not allow access to his personal office.  Id.  The court concluded that the technician’s conduct reflected that he regarded his office as private, but not the other parts of the laboratory’s administrative offices that he readily exposed to the undercover representatives.  Id. at 814.

By placing personal contacts into an address book he knew was not confidential according to company policy, Tekhead indicated that he did not consider his email address book to be secluded.  The Distress electronic information systems policy, which Tekhead acknowledged by signature at the onset of his employment, informs employees that the company reserves the right to “access, monitor, and disclose communications and information stored in . . . any part of its electronic information systems.” (R. at Ex. A-1.)  As in Kemp, Tekhead did not have a right to exclude others from viewing his Outlook address book.  Tekhead gave up all expectations of seclusion when he “readily exposed” his address book to Distress.  See American Broadcasting Companies, 306 F.3d at 814.  Thus, summary judgment for Dospam was correctly granted because Tekhead’s Outlook address book did not constitute seclusion as a matter of law.

B.      
Any expectation of privacy that Tekhead had was objectively unreasonable.

Should the Court find that Tekhead’s email address book was secluded, summary judgment was still proper because this expectation of privacy was objectively unreasonable.  The Restatement requires that the matter upon which an alleged intrusion occurs be private in order to sustain an intrusion upon seclusion claim.  Restatement (Second) of Torts § 652B (1977).  Even if Tekhead expected his email address book to be private, this expectation was unreasonable because his email address book was company property.  Also, this expectation was unreasonable because Dospam’s use of the email address book was subject to company policy.  Further, any reasonable expectation of privacy was forfeited when he placed private information within reach of a third party by using a company information system.  Therefore, the court of appeals correctly granted Dospam’s motion for summary judgment as to intrusion upon seclusion.

1.      
Tekhead had no reasonable expectation of privacy because his email address book was company property and subject to monitoring by Distress.  
 
           Tekhead had no expectation of privacy in his email address book because it was placed on his work computer.  “An employee’s expectation of privacy is lower in the workplace areas and items that are related to work and are generally within the employer’s control.  Adkins v. Kelly-Springfield Tire Co., No. 97 C 50381, 1998 U.S. Dist. LEXIS 16816, at *9 (N.D. Ill. Oct. 14, 1998) (citing O’Connor v. Ortega, 480 U.S. 709, 715 (1987)).   In O’Connor, the U.S. Supreme Court outlined the boundaries for an employee’s expectation of privacy in the work environment.  480 U.S. at 715 (holding that a government employee had a reasonable expectation under the Fourth Amendment to be free from unreasonable search and seizure in the workplace).  The Court explained that the hallways, cafeteria, offices, desks, and file cabinets are all part of the workplace regardless of whether they contain an employee’s personal items.  Id.  On the other hand, not every personal effect an employee brings into the workplace becomes subject to an employers search.  Id.  If an employee brings a closed briefcase into the office, the contents of the case remain protected by traditional privacy considerations. Id.  However, expectations of privacy may be reduced in the public or private sector by virtue of actual office practices and procedures, or by legitimate regulation.  Id. at 717.  


Following this reasoning, a Texas court ruled that searching email stored in an employee’s private computer folder is not the same as searching an employee locker, for which courts have held an employee does have a reasonable expectation of privacy.  McLaren v. Microsoft Corp., No. 05-97-00824-CV, 1999 Tex. App. LEXIS 4103, at *11-12 (Tex. App. May 28, 1999).  In that case, after being sued for sexual harassment, the plaintiff sued the based on invasion of privacy, alleging that the defendant broke into the personal folders on his office computer to read his email.  Id. at *2.  He argued that there was an expectation of privacy because the personal folders were only accessible with a personal password.  Id.  The court rejected this argument, holding instead that he had no reasonable expectation of privacy because “the email messages contained on the company computer were not [the plaintiff’s] personal property, but were merely part of the office environment.  Id. at *11.

           Similar to the filing cabinet in O’Connor, and the personal folders in McLaren, Tekhead’s email address book was part of the workplace environment.  Both the computer and Outlook email program, which contained the address book, were both owned by Distress (R. at Ex. A-1.)  The Outlook program electronically provides many of the same office supplies such that companies have provided their employees for years.  The program arranges information using electronic files, folders, a “desktop” and even a trash can.  The address book was company property, and the use of the address book was limited to company business by Distress’ electronic communications Policy.  (R. at Ex. A-2.)   In fact, Tekhead had an even less reasonable expectation of privacy that the plaintiff in McLaren because in this case Tekhead signed a policy that stated that he acknowledged that the passwords were property of Distress.  Therefore, Dospam had no reasonable expectation of privacy because the email addresses in his Outlook address book contained on the company computer were not his personal property, but were merely part of the office environment.

2.       
Tekhead had no reasonable expectation of privacy because his email address book was subject to a company policy.

  
Further, any expectation that Tekhead had that his Outlook email address book would be private was unreasonable because he signed a company policy that stated that his emails would be monitored.  An employee lacks a legitimate expectation of privacy when the employer has instituted a company internet policy.  United States v. Simons, 206 F.3d 392, 398 (4th Cir. 2000).  In Simons, the court held that a government employee “did not have a legitimate expectation of privacy with regard to the record or fruits of his Internet use in light of the [agency] policy.”  Id.  The policy stated that the agency would “audit, inspect, and/or monitor” all Internet and email activity.  Id.  The court concluded that whether or not the employee believed the files transferred from the internet were private, his belief was not reasonable in light of his knowledge of the policy.  Id.   

Several other circuit courts have held that a company policy may destroy employee privacy expectations. Guest v. Leis, 255 F.3d 325, 333 (6th Cir. 2001); Muick v. Glenayre Electronics, 280 F.3d 741, 743 (7th Cir. 2002); United States v. Angevine, 281 F.3d 1130, 1132 (10th Cir. 2002).   In Muick, the Seventh Circuit held that an employee accused of receiving and possessing child pornography on his laptop did not have a privacy interest in the computer because it had been loaned to him by his employer for business use.  Muick, 280 F.3d at 743.  The court held that the employee’s reasonable privacy expectations had been destroyed when the employer had announced that it could inspect employee laptops which it provided.  Id.  

Similarly, in Angevine, the Tenth Circuit held that an Oklahoma State University professor who had downloaded obscene material from the Internet did not have a privacy claim to the information on his computer.  281 F.3d 1135.  The court found that the university’s computer policy made it clear to the professor that administrators regularly audited his computer, and that the data on his computer was “’fairly easy to access’ by third parties.”  Id.  In light of the university privacy policy, the court held that the professor’s careless effort to maintain a privacy interest indicated that he did not establish a reasonable expectation of privacy.  Id.  

As in the aforementioned cases, Tekhead did not have a reasonable expectation of privacy in his email address book.  The Distress information systems policy states that: “The Company reserves the right to access, monitor, and disclose communications and information stored in ... any part of its electronic information systems.”  Therefore, Tekhead knew that Distress owned his system, would be monitoring his computer use, and even owned his password.  Any belief that Tekhead had that his email address book would remain private was unreasonable under these circumstances. 

3.      
Tekhead’s reasonable expectation of privacy was forfeited when he placed his Outlook address book within reach of a third party by using the Distress information system.  
 

           Even if the fact that his email address book was part of the workplace environment, and subject to company policy, did not destroy his reasonable expectation of privacy, this expectation was forfeited when he placed his address book on a Distress computer.  Employee expectations of privacy are destroyed when the employee places information within reach of a third party by using the company information system.  Smyth v. Pillsbury Co., 914 F. Supp. 97, 101 (E.D. Pa 1996); see also McLaren, 1999 Tex. App. LEXIS 4103, at *12 (holding an expectation of privacy unreasonable when “any email messages stored in [plaintiff’s] personal folders were first transmitted over the network and were at some point accessible by a third-party”).  Therefore, since Tekhead placed his email address book where a third party could reach it, he had no reasonable expectation of privacy in it.

The Pillsbury court noted that the mere possibility of an email message being intercepted rendered the employee’s privacy expectation unreasonable.  In Pillsbury, the plaintiff claimed that the company intruded upon his seclusion by terminating him based upon the contents of private email messages between him and his supervisor. Id. at 98.   The email contemplated his private desire to poison fellow employees.  Id.  The court held that once the plaintiff had placed the private information on a system that was accessible by third parties he forfeited any right to expect privacy. Id. at 101.  The court concluded that no intrusion upon seclusion had taken place because the plaintiff was never forced to make any of his private thoughts available to third parties.  Id.  


Similarly, in this case, no intrusion upon seclusion has taken place because Tekhead placed his email address book on a computer system accessible by a third party.  The Distress Electronic Information Systems Policy made it clear that there was a possibility that third parties could view the contents of its computers when it stated that, “the contents of all communications and all information on the systems ... are subject to review and use by  ... third parties.”  (R. at Ex. A-1).  This mere possibility of a third party accessing the email address book on Tekhead’s computer destroyed any reasonable expectation of privacy he may have had in it.


Therefore, even if this Court holds that personal jurisdiction over Dospam was proper, Tekhead’s claim of intrusion upon seclusion still fails. Tekhead did not have an actual expectation that his email address book was secluded, and even if he did, this expectation would be unreasonable because the address book was not private.  Therefore, this Court should hold that the appellate court properly granted summary judgment in favor of Dospam as to Tekhead’s claim of intrusion upon seclusion.

CONCLUSION


For the reasons set for above, Dospam respectfully requests that this Court reverse the decision of the First District Court of Appeals denying Dospam’s motion for summary judgment as to jurisdiction and dismiss this case.  Alternatively, Dospam requests that this Court affirm the decision of the Court of Appeals granting Dospam’s motion for summary judgment as to Tekhead’s claims of intrusion upon seclusion and publicity placing him in a false light.
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APPENDIX A:

CONSTITUTIONAL PROVISION

U.S. CONST. amend. XIV

Due Process Clause

No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law...

APPENDIX B:
MARSHALL REVISED CODE (WEST 2002)

SECTION 735 MRC 25-302

     A tribunal of the State may exercise personal jurisdiction over a person (or the personal representative of a deceased individual who would be subject to jurisdiction under this section if not deceased) who acts directly or by an agent, as to a cause of action or other matter arising from such person:  (1) Transacting any business in this State . . .

APPENDIX C:

RESTATEMENT (SECOND) OF TORTS (1977)

SECTION 652B

One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of privacy, if the intrusion would be highly offensive to a reasonable person.

APPENDIX D:

RESTATEMENT (SECOND) OF TORTS (1977)

SECTION 652E

One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of privacy, if 

(a) the false light in which the other was placed would be highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

� The publicity required for the tort of false light publicity is identical to that required for publication of private facts.  See Restatement (Second) of Torts § 652E cmts. a, b, illus. 1-5 (1997).  (The Restatement refers readers to comment a of § 652C which should read § 652D.  See Bodah v. Lakeville Motor Express, Inc., 663 N.W.2d 550, 554 n.3 (Minn. 2003)).  Therefore, it is proper to look to cases analyzing publicity with respect to publication of private facts when discussing false light publicity.   
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